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FAC 97-07 SUMVARY

Federal Acquisition Grcular (FACQ 97-07 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Reform of Affirmtive Action in Federal Procurenment
(FAR Case 97-004B)

This interimrul e anends FAR Parts 1, 12, 15, 19, 52, and 53
to establish two nechanisns to benefit snmall di sadvant aged

busi ness concerns at the subcontract level. The first mechani sm
is a source selection evaluation factor or subfactor for planned
SDB participation, primarily at the subcontract level, in the

performance of a contract in the SIC Maj or G oups determ ned by

t he Departnment of Commerce. This evaluation factor or subfactor
will be used in conpetitive, negotiated acquisitions expected to
exceed $500, 000 ($1, 000,000 for construction). This mechanism
will not be applied to certain major categories of acquisition,

i ncluding, for exanple, snmall business set-asides, 8(a)

acqui sitions, and acquisitions using the Iowest price technically
accept abl e source sel ection process.

The second mechani sm provides for a nonetary incentive for
subcontracting with SDBs. Contracts resulting fromsolicitations
in which SDB participation is evaluated nmay provide for a nonetary
paynment to those prine contractors that neet specified targets for
SDB participation as subcontractors in the SIC Major G oups
aut hori zed by the Adm nistrator of OFPP

These nechani sns conformto the Departnent of Justice
proposal to reformaffirmative action in Federal procurenent and
to regul ations issued by the Small Business Adm nistration
regardi ng smal | di sadvant aged busi ness prograns.

The interimrule also adds to the FAR a requirenent to
eval uate the past performance of offerors in conplying with
targets for SDB participation and subcontracting plan goals for
SDBs whenever past performance is to be eval uated.

Repl acenent pages: Structure iii and iv; 1-3 thru 1-10; 12-5 and
12-6; 15-9 thru 15-12; 15-33 and 15-34; 19-1 thru 19-6; 19-25 thru
19-32; 19-37 thru 19-42; 19-49 thru 19-51; 52-3 thru 52-6; 52-35
thru 52-44; 52-97 thru 52-104.3; Matrix 19 and 20; 53-3 and 53-4;
53-7 and 53-8; and 53-208.3 and 53-208. 4
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PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

1.105-2

(2) To achieve efficient operations, the System must
shift its focus from “risk avoidance’ to one of “risk manage-
ment.” The cost to the taxpayer of attempting to eliminate all
risk is prohibitive. The Executive Branch will accept and
manage the risk associated with empowering loca procure-
ment officials to take independent action based on their
professional judgment.

(3) The Government shall exercise discretion, use
sound business judgment, and comply with applicable laws
and regulations in dealing with contractors and prospective
contractors. All contractors and prospective contractors shall
be treated fairly and impartialy but need not be treated the
same.

(d) Fulfill public policy objectives. The System must sup-
port the attainment of public policy goals adopted by the
Congress and the President. In attaining these goals, and in its
overdl operations, the process shall ensure the efficient use of
public resources.

1.102-3 Acquisition Team.

The purpose of defining the Federa Acquisition Team
(Team) in the Guiding Principlesisto ensure that participants
in the System are identified beginning with the customer and
ending with the contractor of the product or service. By iden-
tifying the team members in this manner, teamwork, unity of
purpose, and open communication among the members of the
Team in sharing the vison and achieving the goa of the
System are encouraged. Individual team members will par-
ticipate in the acquisition process at the appropriate time.

1.102-4 Roleof the Acquisition Team.

(8) Government members of the Team must be empow-
ered to make acquisition decisons within their areas of
responsibility, including selection, negotiation, and adminis-
tration of contracts consistent with the Guiding Principles. In
particular, the contracting officer must have the authority to
the maximum extent practicable and consistent with law, to
determine the application of rules, regulations, and policies,
on a specific contract.

(b) Theauthority to make decisions and the accountability
for the decisions made will be delegated to the lowest level
within the System, consistent with law.

(c) The Team must be prepared to perform the functions
and dutiesassigned. The Government iscommitted to provide
training, professional development, and other resources nec-
essary for maintaining and improving the knowledge, skills,
and abilitiesfor all Government participants on the Team, both
with regard to their particular area of responsibility within the
System, and their respective role as ateam member. The con-
tractor community is encouraged to do likewise.

(d) The System will foster cooperative relationships
between the Government and its contractors consistent with its
overriding responsibility to the taxpayers.

(e) The FAR outlines procurement policies and procedures
that are used by members of the Acquisition Team. If apolicy
or procedure, or a particular strategy or practice, isin the best
interest of the Government and is not specifically addressed in
the FAR, nor prohibited by law (statute or case law),
Executive order or other regulation, Government members of
the Team should not assume it is prohibited. Rather, absence
of direction should be interpreted as permitting the Team to
innovate and use sound business judgment that is otherwise
consistent with law and within the limits of their authority.
Contracting officers should take the lead in encouraging busi-
Ness process innovations and ensuring that business decisions
are sound.

1.103 Authority.

(8 The development of the FAR System is in accordance
with the requirements of the Office of Federa Procurement
Policy Act of 1974 (Pub. L. 93-400), as amended by Pub. L.
96-83, and OFPP Policy Letter 85-1, Federal Acquisition
Regulations System, dated August 19, 1985.

(b) The FAR is prepared, issued, and maintained, and the
FAR System is prescribed jointly by the Secretary of Defense,
the Administrator of General Services, and the Administrator,
National Aeronautics and Space Administration, under their
several statutory authorities.

1104 Applicability.
The FAR appliesto al acquisitions as defined in Part 2 of
the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(8 TheFAR s published in—
(1) Thedaily issue of the Federal Register;
(2) Cumulated form in the Code of Federal
Regulations (CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR.
Subsequent chapters are reserved for agency acquisition regu-
lations that implement or supplement the FAR (see Subpart
1.3). The CFR Staff will assign chapter numbersto requesting
agencies.

(c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is codi-
fied inthe CFR shall begin with the chapter number. However,
the chapter number assigned to the FAR will not be included
in the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(@) General. The FAR isdivided into subchapters, parts
(each of which deals with a separate aspect of acquisition),
subparts, sections, and subsections.

(FAC 97-07) 1-3
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(b) Numbering. (1) The numbering system permits the
discrete identification of every FAR paragraph. The digits to
the left of the decimal point represent the part number. The
numbers to the right of the decimal point and to the l€eft of the
dash represent, in order, the subpart (one or two digits), and
the section (two digits). The number to the right of the dash
represents the subsection. Subdivisions may be used at the
section and subsection level to identify individua paragraphs.
The following exampleillustrates the make-up of a FAR num-
ber citation (note that subchapters are not used with citations):

25.108-2
Part <—T
Subpart
Section
Subsection

(2) Subdivisions below the section or subsection
level shall consist of parenthetical alpha numerics reading
from highest to lowest indenture as follows: lower case
alphabet, Arabic numbers, lower case Roman numerals, and
upper case alphabet. The following example isillustrative:

@@)(1)(A)
Subdivisions, below the 4th level, shall repeat the sequence.
(c) Referencesand citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsections,
paragraphs, subparagraphs, or subdivisions of this regulation.

(2) Thisregulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as a typi-
cal illustration, reference to the—

(i) Part would be “FAR Part 9" outside the FAR
and “Part 9" within the FAR.

(i1) Subpart would be “FAR Subpart 9.1” outside
the FAR and “ Subpart 9.1 within the FAR.

(iii) Section would be “FAR 9.106" outside the
FAR and “9.106" within the FAR.

(iv) Subsection would be “FAR 9.106-4" outside
the FAR and “9.106-4" within the FAR.

(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.

(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf, CD-
ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB Approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes arequirement on Federal agenciesto obtain approval
from the Office of Management and Budget (OMB) before
collecting information from ten or more members of the pub-
lic. The information collection and recordkeeping
requirements contained in this regul ation have been approved
by the OMB. The following OMB control numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
34 9000-0003
4.102 9000-0033
45 9000-0137
4.602 9000-0145
4.603 9000-0145
4.7 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
85 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0002
14.205-4(c) 9000-0037
14.214 9000-0105
14.407 9000-0038
145 9000-0041
15.2 9000-0037
15.209 9000-0034
154 9000-0013
15.404-1(f) 9000-0080
15.407-2 9000-0078
15.408 9000-0115
19.7 9000-0006
19.12 9000-0150
22.103 9000-0065
22.8 1215-0072
2211 9000-0066
22.13 1215-0072
22.14 1215-0072
23.602 9000-0107
27.3 9000-0095
27.4 9000-0090
28.1 9000-0045
28.106-1(€) 9000-0001
28.106-1(n) 9000-0119
28.2 9000-0045
29.304 9000-0059
30 9000-0093



FAC 97-07 JANUARY 1, 1999

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM 1106
FAR segment OMB Control Number FAR segment OMB Control Number
30.6 9000-0129 52.214-15 9000-0044
31.205-46 9000-0079 52.214-16 9000-0044
31.205-46(a)(3) 9000-0088 52.214-17 9000-0018
32 9000-0035 52.214-21 9000-0039
32.000 9000-0138 52.214-26 9000-0034
321 9000-0070 and 52.214-28 9000-0013
9000-0138 52.215-2 9000-0034
322 9000-0138 52.215-1(c)(2)(iv) 9000-0048
324 9000-0073 52.215-1(d) 9000-0044
325 9000-0010 and 52.215-4 9000-0046
9000-0138 52.215-6 9000-0047
32.7 9000-0074 52.215-9 9000-0078
329 9000-0102 52.215-12 9000-0013
32.10 9000-0138 52.215-13 9000-0013
33 9000-0035 52.215-14 9000-0080
34.1 9000-0133 52.215-19 9000-0015
36.213-2 9000-0037 52.215-20 9000-0013
36.603 9000-0004 and 52.215-21 9000-0013
9000-0005 52.216-2 9000-0068
36.701 9000-0037 52.216-3 9000-0068
41.004-2(c) 9000-0125 52.216-4 9000-0068
42.205(f) 9000-0026 52.216-5 9000-0071
427 9000-0013 52.216-6 9000-0071
4212 9000-0076 52.216-7 9000-0069
4213 9000-0076 52.216-10 9000-0067
42.14 9000-0056 52.216-13 9000-0069
45 9000-0075 52.216-15 9000-0069
46 9000-0077 52.216-16 9000-0067
47 9000-0061 52.216-17 9000-0067
48 9000-0027 52.219-9 9000-0006
49 9000-0028 52.219-10 9000-0006
50 9000-0029 52.219-19 9000-0100
51.1 9000-0031 52.219-20 9000-0100
51.2 9000-0032 52.219-21 9000-0100
52.203-2 9000-0018 52.219-22 9000-0150
52.203-7 9000-0091 52.219-23 9000-0150
52.204-3 9000-0097 52.219-25 9000-0150
52.204-6 9000-0145 52.222-2 9000-0065
52.207-3 9000-0114 52.222-4 1215-0119
52.208-8 9000-0113 52.222-6 1215-0140
52.208-9 9000-0113 52.222-8 1215-0149 and
52.209-1(b) 9000-0020 1215-0017
52.209-1(c) 9000-0083 52.222-11 9000-0014
52.209-5 9000-0094 52.222-18 9000-0127
52.209-6 9000-0094 52.222-21 1215-0072
52.210-8 9000-0018 52.222-22 1215-0072
52.210-9 9000-0016 52.222-23 1215-0072
52.210-10 9000-0017 52.222-25 1215-0072
52.211-5 9000-0030 52.222-26 1215-0072
52.212-1 9000-0043 52.222-27 1215-0072
52.212-2 9000-0043 52.222-35 1215-0072
52.214-2 9000-0046 52.222-36 1215-0072
52.214-14 9000-0047 52.222-41 1215-0017 and
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FAR segment OMB Control Number FAR segment OMB Control Number

1215-0150 52.243-3 9000-0026
52.222-46 9000-0066 52.243-4 9000-0026
52.223-1 9000-0021 52.243-6 9000-0026
52.223-4 9000-0134 52.243-7 9000-0026
52.223-5 9000-0147 52.245-2 9000-0075
52.223-6(b)(5) 9000-0101 52.245-3 9000-0075
52.223-7 9000-0107 52.245-5 9000-0075
52.223-8 9000-0134 52.245-7 9000-0075
52.225-1 9000-0024 52.245-8 9000-0075
52.225-6 9000-0023 52.245-9 9000-0075
52.225-8 9000-0025 52.245-10 9000-0075
52.225-10 9000-0022 52.245-11 9000-0075
52.225-20 9000-0130 52.245-16 9000-0075
52.228-1 9000-0045 52.245-17 9000-0075
52.228-2 9000-0045 and 52.245-18 9000-0075

9000-0119 52.246-2 9000-0077
52.228-13 9000-0045 52.246-3 9000-0077
52.228-15 9000-0045 52.246-4 9000-0077
52.228-16 9000-0045 and 52.246-5 9000-0077

9000-0119 52.246-6 9000-0077
52.229-2 9000-0059 52.246-7 9000-0077
52.230-6 9000-0129 52.246-8 9000-0077
52.232-5 9000-0070 52.246-10 9000-0077
52.232-7 9000-0070 52.246-12 9000-0077
52.232-10 9000-0070 52.246-15 9000-0077
52.232-12 9000-0073 52.247-2 9000-0053
52.232-13 9000-0010 52.247-29 9000-0061
52.232-14 9000-0010 52.247-30 9000-0061
52.232-15 9000-0010 52.247-31 9000-0061
52.232-16 9000-0010 52.247-32 9000-0061
52.232-20 9000-0074 52.247-33 9000-0061
52.232-21 9000-0074 52.247-34 9000-0061
52.232-22 9000-0074 52.247-35 9000-0061
52.232-27 9000-0102 52.247-36 9000-0061
52.232-29 9000-0138 52.247-37 9000-0061
52.232-30 9000-0138 52.247-38 9000-0061
52.232-31 9000-0138 52.247-39 9000-0061
52.232-32 9000-0138 52.247-40 9000-0061
52.233-1 9000-0035 52.247-41 9000-0061
52.234-1 9000-0133 52.247-42 9000-0061
52.236-5 9000-0062 52.247-43 9000-0061
52.236-13 1220-0029 and 52.247-44 9000-0061

9000-0060 52.247-51 9000-0057
52.236-15 9000-0058 52.247-53 9000-0055
52.236-19 9000-0064 52.247-57 9000-0061
52.241-2 9000-0122 52.247-63 9000-0054
52.241-6 9000-0123 52.247-64 9000-0054
52.241-11 9000-0126 52.248-1 9000-0027
52.241-13 9000-0124 52.248-2 9000-0027
52.242-12 9000-0056 52.248-3 9000-0027
52.243-1 9000-0026 52.249-2 9000-0028
52.243-2 9000-0026 52.249-3 9000-0028
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FAR segment OMB Control Number FAR segment OMB Control Number
52.249-5 9000-0028 SF 1446 9000-0089
52.249-6 9000-0028 SF 1449 9000-0136
52.249-11 9000-0028
52.250-1 9000-0029 1.107 Certifications.

52.253-1 9000-0104 In accordance with Section 29 of the Office of Federal
53.105 9000-0104 Procurement Policy Act (41 U.S.C. 425), as amended by
53.236-1(a) 9000-0037 Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
OF 312 9000-0150 104-106), a new requirement for a certification by a contrac-
SF 24 9000-0045 tor or offeror may not be included in this chapter unless—
SF 25 9000-0045 (8 The certification requirement is specifically imposed
SF 25-A 9000-0045 by statute; or

SF 28 9000-0001 (b) Written justification for such certification is pro-
SF 34 9000-0045 vided to the Administrator for Federal Procurement Policy
SF35 9000-0045 by the Federal Acquisition Regulatory Council, and the
SF 129 9000-0002 Administrator approves in writing the inclusion of such cer-
SF 254 9000-0004 tification requirement.

SF 255 9000-0005

SF 273 9000-0045 Subpart 1.2—Administration

SF 274 9000-0045

SF 275 9000-0045 1.201 Maintenance of the FAR.

SF 294 9000-0006

SF 295 9000-0007 1.201-1 Thetwo councils.

SF 1403 9000-0011 (a) Subject to the authorities discussed in 1.102, revi-
SF 1404 9000-0011 sions to the FAR will be prepared and issued through the
SF 1405 9000-0011 coordinated action of two councils, the Defense Acquisition
SF 1406 9000-0011 Regulatory Council (DAR Council) and the Civilian
SF 1407 9000-0011 Agency Acquisition Council (CAA Council). Members of
SF 1408 9000-0011 these councils shall—

SF 1413 9000-0014 (1) Represent their agencies on afull-time basis;

SF 1416 9000-0045 (2) Be sdlected for their superior quaifications in
SF 1417 9000-0037 terms of acquisition experience and demonstrated profes-
SF 1418 9000-0119 sional expertise; and

SF 1423 9000-0015 (3) Befunded by their respective agencies.

SF 1424 9000-0015 (b) The chairperson of the CAA Council shall be the
SF 1426 9000-0015 representative of the Administrator of General Services. The
SF 1427 9000-0015 other members of this council shall be one each representa
SF 1428 9000-0015 tive from the—

SF 1429 9000-0015 (1) Departments of Agriculture, Commerce, Energy,
SF 1430 9000-0015 Health and Human Services, Interior, Labor, State,
SF 1431 9000-0015 Transportation, and Treasury; and

SF 1432 9000-0015 (2) Environmental Protection Agency, Socia
SF 1433 9000-0015 Security Administration, Small Business Administration,
SF 1434 9000-0015 and Department of Veterans Affairs.

SF 1435 9000-0012 (c) The Director of the DAR Council shall be the repre-
SF 1436 9000-0012 sentative of the Secretary of Defense. The operation of the
SF 1437 9000-0012 DAR Council will be as prescribed by the Secretary of
SF 1438 9000-0012 Defense. Membership shall include representatives of the
SF 1439 9000-0012 military Departments, the Defense Logistics Agency, and
SF 1440 9000-0012 the National Aeronautics and Space Administration.

SF 1443 9000-0010 (d) Responsibility for processing revisionstothe FAR is
SF 1444 9000-0089 apportioned by the two councils so that each council has
SF 1445 9000-0089 cognizance over specified parts or subparts.
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(e) Each council shall be responsible for—

(1) Agreeing on al revisions with the other council;

(2) Submitting to the FAR Secretariat (see 1.201-2)
the information required under paragraphs 1.501-2(b) and
(e) for publication in the Federal Register of a notice solic-
iting comments on a proposed revision to the FAR,;

(3) Considering all comments received in response to
notice of proposed revisions;

(4) Arranging for public meetings;

(5) Preparing any fina revision in the appropriate
FAR format and language; and

(6) Submitting any final revision to the FAR
Secretariat for publication in the Federal Register and print-
ing for distribution.

1.201-2 FAR Secretariat.

(8) The General Services Administration is responsible
for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of Federal
Regulations system (including a loose-leaf edition with
periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for—

(1) Keeping a synopsis of current FAR cases and
their status;

(2) Maintaining official files;

(3) Assisting parties interested in reviewing the files
on completed cases; and

(4) Performing miscellaneous administrative tasks
pertaining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.

Agency compliance with the FAR (see 1.304) is the
responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASA activities).

Subpart 1.3—Agency Acquisition Regulations

1.301 Palicy.

(8)(1) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of agency acquisition regu-
lations that implement or supplement the FAR and
incorporate, together with the FAR, agency policies, proce-
dures, contract clauses, solicitation provisions, and forms
that govern the contracting process or otherwise control the
relationship between the agency, including any of its subor-
ganizations, and contractors or prospective contractors.

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance
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at any organizational level (e.g., designations and delega
tions of authority, assignments of responsibilities,
work-flow procedures, and internal reporting regquirements).
(b) Agency heads shall establish procedures to ensure that
agency acquisition regulations are published for comment in
the Federal Register in conformance with the procedures in
Subpart 1.5 and as required by section 22 of the Office of
Federal Procurement Policy Act, as amended (41 U.S.C.
418hb), and other applicable statutes, when they have a signif-
icant effect beyond the internal operating procedures of the
agency or have a significant cost or administrative impact on
contractors or offerors. However, publication is not required
for issuances that merely implement or supplement higher
level issuances that have previoudy undergone the public
comment process, unless such implementation or supplemen-
tation resultsin an additional significant cost or administrative
impact on contractors or offerors or effect beyond the internal
operating procedures of the issuing organization. |ssuances
under 1.301(a)(2) need not be publicized for public comment.
(c) When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork Reduction
Act (44 U.S.C. 3501, et seg.) as implemented in 5 CFR
1320 (see 1.106) and the Regulatory Flexibility Act (5
U.S.C. 601, et seq.). Normally, when a law requires publi-
cation of a proposed regulation, the Regulatory Flexibility
Act applies and agencies must prepare written analyses, or
certifications as provided in the law.
(d) Agency acquisition regulations implementing or
supplementing the FAR are, for—
(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;
(2) NASA activities, issued subject to the authorities
of the Administrator of NASA; and
(3) Thecivilian agencies other than NASA, issued by
the heads of those agencies subject to the overall authority
of the Administrator of General Services or independent
authority the agency may have.

1.302 Limitations.

Agency acquisition regulations shall be limited to—

(8) Those necessary to implement FAR policies and pro-
cedures within the agency; and

(b) Additional policies, procedures, solicitation provi-
sions, or contract clauses that supplement the FAR to satisfy
the specific needs of the agency.

1.303 Publication and codification.

(8 Agency-wide acquisition regulations shall be pub-
lished in the Federal Register as required by law, shall be
codified under an assigned chapter in Title 48, Code of
Federal Regulations, and shall parallel the FAR in format,
arrangement, and numbering system (but see 1.105-1(c)).
Coverage in an agency acquisition regulation that imple-
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ments a specific part, subpart, section, or subsection of
the FAR shall be numbered and titled to correspond to the
appropriate FAR number and title. Supplementary mate-
rial for which there is no counterpart in the FAR shall be
codified using chapter, part, subpart, section, or subsec-
tion numbers of 70 and up (e.g., for the Department of
Interior, whose assigned chapter number in Title 48 is 14,
Part 1470, Subpart 1401.70, section 1401.370, or subsec-
tion 1401.301-70).

(b) Issuancesunder 1.301(a)(2) need not be published in
the Federal Register.

1.304 Agency control and compliance procedures.

(@ Under the authorities of 1.301(c), agencies shall
control and limit issuance of agency acquisition regulations
and, in particular, local agency directives that restrain the
flexibilities found in the FAR, and shall establish formal
procedures for the review of these documents to assure
compliance with this Part 1.

(b) Agency acquisition regulations shall not—

(1) Unnecessarily repeat, paraphrase, or otherwise
restate material contained in the FAR or higher-level agency
acquisition regulations; or

(2) Except as required by law or as provided in
Subpart 1.4, conflict or be inconsistent with FAR content.

(c) Agencies shal evaluate all regulatory coverage in
agency acquisition regulationsto determine if it could apply
to other agencies. Coverage that is not peculiar to one
agency shall be recommended for inclusion in the FAR.

Subpart 1.4—Deviations from the FAR

1.400 Scope of subpart.

This subpart prescribes the policies and procedures for
authorizing deviations from the FAR. Exceptions pertain-
ing to the use of forms prescribed by the FAR are covered
in Part 53 rather than in this subpart.

1401 Definition.

“Deviation” means any one or combination of the fol-
lowing:

(a8) The issuance or use of a policy, procedure, solicita-
tion provision (see definition in 52.101(a)), contract clause
(see definition in 52.101(a)), method, or practice of con-
ducting acquisition actions of any kind at any stage of the
acquisition process that is inconsistent with the FAR.

(b) The omission of any solicitation provision or con-
tract clause when its prescription requires its use.

(c) The use of any solicitation provision or contract
clause with modified or alternate language that is not autho-
rized by the FAR (see definitions of “maodification” and
“adternate”’ in 52.101(a)).

(d) The use of asolicitation provision or contract clause
prescribed by the FAR on a “substantially as follows™ or
“substantially the same as’ basis (see definitions in
52.101(a)), if such use is inconsistent with the intent, prin-
ciple, or substance of the prescription or related coverage on
the subject matter in the FAR.

(e) The authorization of lesser or greater limitations on
the use of any solicitation provision, contract clause, policy,
or procedure prescribed by the FAR.

(f) The issuance of policies or procedures that govern
the contracting process or otherwise control contracting
relationships that are not incorporated into agency acquisi-
tion regulations in accordance with 1.301(a).

1.402 Policy.

Unless precluded by law, executive order, or regulation,
deviations from the FAR may be granted as specified in this
subpart when necessary to meset the specific needs and
requirements of each agency. The development and testing
of new techniques and methods of acquisition should not be
gtifled simply because such action would require a FAR
deviation. The fact that deviation authority is required
should not, of itself, deter agenciesin their development and
testing of new techniques and acquisition methods. Refer to
31.101 for instructions concerning deviations pertaining to
the subject matter of Part 31, Contract Cost Principles and
Procedures. Deviations are not authorized with respect to
30.201-3 and 30.201-4, or the requirements of the Cost
Accounting Standards Board (CASB) rules and regulations
(48 CFR Chapter 99 (FAR Appendix)). Refer to 30.201-5
for instructions concerning waivers pertaining to Cost
Accounting Standards.

1.403 Individual deviations.

Individual deviations affect only one contracting action,
and, unless 1.405(e) is applicable, may be authorized by
agency heads or their designees. The justification and
agency approva shall be documented in the contract file.

1.404 Classdeviations.

Class deviations affect more than one contracting action.
When it is known that a class deviation will be required on
apermanent basis, an agency should propose an appropriate
FAR revision to cover the matter. For civilian agencies
other than NASA, a copy of each approved class deviation
shall be furnished to the FAR Secretariat.

(a) For civilian agencies except NASA, class deviations
may be authorized by agency heads or their designees,
unless 1.405(e) is applicable. Delegation of this authority
shall not be made below the head of a contracting activity.
Authorization of class deviations by agency officialsis sub-
ject to the following limitations:

(FAC 97-07) 1-9



1.405

FEDERAL ACQUISITION REGULATION

(1) An agency official who may authorize a class
deviation, before doing so, shall consult with the chairper-
son of the Civilian Agency Acquisition Council (CAA
Council), unless that agency official determines that
urgency precludes such consultation.

(2) Recommended revisions to the FAR shall be
transmitted to the FAR Secretariat by agency heads or their
designees for authorizing class deviations.

(b) For DOD, class deviations shall be controlled,
processed, and approved in accordance with the Defense
FAR Supplement.

(c) For NASA, class deviations shall be controlled and
approved by the Associate Administrator for Procurement.
Deviations shall be processed in accordance with agency
regulations.

1.405 Deviations pertaining to treaties and executive
agreements.

(a) “Executive agreements,” as used in this section,
means Government-to-Government agreements, including
agreements with international organizations, to which the
United Statesis a party.

(b) Any deviation from the FAR required to comply with
a treaty to which the United States is a party is authorized,
unless the deviation would be inconsistent with FAR cover-
age based on alaw enacted after the execution of the treaty.

(c) Any deviation from the FAR required to comply with
an executive agreement is authorized unless the deviation
would be inconsistent with FAR coverage based on law.

(d) For civilian agencies other than NASA, a copy of the
text deviation authorized under paragraph (b) or (c) of this
section shall be transmitted to the FAR Secretariat through
a central agency control point.

(e) For civilian agencies other than NASA, if adeviation
required to comply with atreaty or an executive agreement
is not authorized by paragraph (b) or (c) of this section, then
the request for deviation shall be processed through the FAR
Secretariat to the Civilian Agency Acquisition Council.

Subpart 1.5—Agency and Public
Participation

1501 Solicitation of agency and public views.

1501-1 Definition.

“Significant revisions,” as used in this subpart, means
revisions that alter the substantive meaning of any coverage
in the FAR System having a significant cost or administra-
tive impact on contractors or offerors, or significant effect
beyond the internal operating procedures of the issuing
agency. Thisexpression, for example, does not include edi-
torial, stylistic, or other revisions that have no impact on the
basic meaning of the coverage being revised.
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1.501-2 Opportunity for public comments.

(a) Views of agencies and nongovernmental parties or
organizations will be considered in formulating acquisition
policies and procedures.

(b) The opportunity to submit written comments on pro-
posed significant revisions shall be provided by placing a
notice in the Federal Register. Each of these notices shall
include—

(1) Thetext of therevision or, if it isimpracticable to
publish the full text, a summary of the proposal;

(2) The address and telephone number of the individ-
ual from whom copies of the revision, in full text, can be
requested and to whom comments thereon should be
addressed; and

(3) When 1.501-3(b) is applicable, a statement that
the revision is effective on atemporary basis pending com-
pletion of the public comment period.

(¢) A minimum of 30 days and, normally, at least 60
days will be given for the receipt of comments.

1.501-3 Exceptions.

(&) Comments need not be solicited when the proposed
coverage does not constitute a significant revision.

(b) Advance comments need not be solicited when
urgent and compelling circumstances make solicitation of
comments impracticable prior to the effective date of the
coverage, such as when a new statute must be implemented
in arelatively short period of time. In such case, the cover-
age shall be issued on a temporary basis and shall provide
for at least a 30 day public comment period.

1502 Unsolicited proposed revisions.

Consideration shal also be given to unsolicited recom-
mendations for revisions that have been submitted in writing
with sufficient data and rationale to permit their evaluation.

1.503 Public meetings.

Public meetings may be appropriate when a decision to
adopt, amend, or delete FAR coverage is likely to benefit
from significant additional views and discussion.

Subpart 1.6—Career Development,
Contracting Authority, and Responsibilities

1.601 General.

(8 Unless specifically prohibited by another provision
of law, authority and responsibility to contract for autho-
rized supplies and services are vested in the agency head.
The agency head may establish contracting activities and
delegate broad authority to manage the agency's contracting
functions to heads of such contracting activities. Contracts
may be entered into and signed on behalf of the Government
only by contracting officers. In some agencies, arelatively
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(6) Compliance with laws unique to Government
contracts.

(¢) Tailoring inconsi stent with customary commercia prac-
tice. The contracting officer shdl not tailor any clause or
otherwise include any additional terms or conditions in a
solicitation or contract for commercial itemsin a manner that
is inconsistent with customary commercia practice for the
item being acquired unlessawaiver isapproved in accordance
with agency procedures. Therequest for waiver must describe
the customary commercia practice found in the marketplace,
support the need to include a term or condition that is incon-
sistent with that practice and include a determination that use
of the customary commercia practice is inconsistent with the
needs of the Government. A waiver may be requested for an
individual or class of contracts for that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a
of the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of
the SF 1449; a continuation of the description of the sup-
plies/services being acquired; further elaboration of any
other item(s) on the SF 1449; any other terms or conditions
necessary for the performance of the proposed contract (such
as options, ordering procedures for indefinite-delivery type
contracts, warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of com-
mercial items prepared using this Part 12 shall be
assembled, to the maximum extent practicable, using the
following format:

(8) Standard Form (SF) 1449;

(b) Continuation of any block from SF 1449, such as—

(2) Block 10 if aprice evaluation adjustment for small
disadvantaged business concernsis applicable (the contract-
ing officer shall indicate the percentage(s) and applicable
line item(9)), if an incentive subcontracting clause is used
(the contracting officer shall indicate the applicable per-
centage), or if set aside for emerging small businesses;

(2) Block 18B for remittance address;

(3) Block 19 for contract line item numbers;

(4) Block 20 for schedule of supplies/services; or

(5) Block 25 for accounting data;

(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions—
Commercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions
Required to Implement Statutes and Executive orders,

(d) Any contract documents, exhibits or attachments; and

(e) Salicitation provisions—

(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);

(2) Any addendum to 52.212-1;

(3) 52.212-2, Evaluation—Commercia Items, or
other description of evaluation factors for award, if used;
and

(4) 52.212-3, Offeror
Certifications—Commercial Items.

Representations  and

Subpart 12.4—Unique Requirements
Regarding Terms and Conditions for
Commercial Items

12401 General.

This subpart provides—

(a) Guidance regarding tailoring of the paragraphsin the
clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, when the paragraphs do not reflect the
customary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions
in 52.212-4 differ substantially from those contained else-
where in the FAR.

12.402 Acceptance.

(a) The acceptance paragraph in 52.212-4 is based upon
the assumption that the Government will rely on the con-
tractor’s assurances that the commercial item tendered for
acceptance conforms to the contract requirements. The
Government inspection of commercial items will not preju-
dice its other rights under the acceptance paragraph.
Additionally, although the paragraph does not address the
issue of regjection, the Government always has the right to
refuse acceptance of nonconforming items. This paragraph
is generally appropriate when the Government is acquiring
noncomplex commercial items.

(b) Other acceptance procedures may be more appropri-
ate for the acquisition of complex commercial items or
commercial items used in critical applications. In such
cases, the contracting officer shal include alternative
inspection procedure(s) in an addendum and ensure these
procedures and the postaward remedies adequately protect
the interests of the Government. The contracting officer
must carefully examine the terms and conditions of any
express warranty with regard to the effect it may have onthe
Government’s avail able postaward remedies (see 12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is’ basis may also require
acceptance procedures different from those contained in
52.212-4. The contracting officer should consider the effect
the specific circumstances will have on the acceptance para-
graph as well as other paragraphs of the clause.

12.403 Termination.
(@) General. The clause at 52.212-4 permits the
Government to terminate a contract for commercia items
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either for the convenience of the Government or for cause.
However, the paragraphs in 52.212-4 entitled “ Termination
for the Government’s Convenience” and “ Termination for
Cause” contain concepts which differ from those contained
in the termination clauses prescribed in Part 49.
Consequently, the requirements of Part 49 do not apply
when terminating contracts for commercial items and con-
tracting officers shall follow the procedures in this section.
Contracting officers may continue to use Part 49 as guid-
ance to the extent that Part 49 does not conflict with this
section and the language of the termination paragraphs in
52.212-4.

(b) Policy. The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such a
termination would be in the best interests of the
Government. The contracting officer should consult with
counsel prior to terminating for cause.

(c) Termination for cause. (1) The paragraph in 52.212-
4 entitled “Excusable Delay” requires contractors notify the
contracting officer as soon as possible after commencement
of any excusable delay. In most situations, this requirement
should eliminate the need for a show cause notice prior to
terminating a contract. The contracting officer shall send a
cure notice prior to terminating a contract for a reason other
than late delivery.

(2) The Government’s rights after a termination for
cause shall include all the remedies available to any buyer
in the marketplace. The Government’s preferred remedy
will be to acquire similar items from another contractor and
to charge the defaulted contractor with any excess repro-
curement costs together with any incidental or
consequential damages incurred because of the termination.

(3) When a termination for cause is appropriate, the
contracting officer shall send the contractor awritten notifi-
cation regarding the termination. At a minimum, this
notification shall—

(i) Indicate the contract is terminated for cause;

(i) Specify the reasons for the termination;

(iii) Indicate which remedies the Government
intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and

(iv) Statethat the notice constitutes afinal decision
of the contracting officer and that the contractor has the
right to appeal under the Disputes clause (see 33.211).

(d) Termination for the Government’s convenience. (1)
When the contracting officer terminates a contract for com-
mercial items for the Government's convenience, the
contractor shall be paid—

(i) The percentage of the contract price reflecting
the percentage of the work performed prior to the notice of
the termination, and
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(i) Any charges the contractor can demonstrate
directly resulted from the termination. The contractor may
demonstrate such charges using its standard record keeping
system and is not required to comply with the cost account-
ing standards or the contract cost principlesin Part 31. The
Government does not have any right to audit the contractor’s
records solely because of the termination for convenience.

(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal. The parties
must balance the Government’s need to obtain sufficient
documentation to support payment to the contractor against
the goal of having a ssimple and expeditious settlement.

12.404 Warranties.

(@) Implied warranties. The Government’s post award
rights contained in 52.212-4 are the implied warranty of
merchantability, the implied warranty of fitness for particu-
lar purpose and the remedies contained in the acceptance
paragraph.

(1) Theimplied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes for
which such items are used. The items must be of at least
average, fair or medium-grade quality and must be compa-
rable in quality to those that will pass without objection in
the trade or market for items of the same description.

(2) The implied warranty of fitness for a particular
purpose provides that an item isfit for use for the particular
purpose for which the Government will use the items. The
Government can rely upon an implied warranty of fitness
for particular purpose when—

(i) The seller knows the particular purpose for
which the Government intends to use the item; and

(ii) The Government relied upon the contractor’s
skill and judgment that the item would be appropriate for
that particular purpose.

(3) Contracting officers should consult with legal
counsel prior to asserting any claim for a breach of an
implied warranty.

(b) Express warranties. The Federal Acquisition
Streamlining Act of 1994 (41 U.S.C. 264 note) requires con-
tracting officers to take advantage of commercial
warranties. To the maximum extent practicable, solicita-
tionsfor commercial items shall require offerorsto offer the
Government at least the same warranty terms, including
offers of extended warranties, offered to the general public
in customary commercial practice. Solicitations may spec-
ify minimum warranty terms, such as minimum duration,
appropriate for the Government’s intended use of the item.

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government. The con-
tracting officer should analyze any commercial warranty to
determine if—
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(b) Standard Form 30, Amendment of Solicitation/
Modification of Contract, and Optional Form 309,
Amendment of Solicitation, may be used to amend solicita-
tions of negotiated contracts.

(c) Optional Form 17, Offer Label, may be furnished
with each request for proposal.

Subpart 15.3—Sour ce Selection

15.300 Scope of subpart.

This subpart prescribes policies and procedures for selec-
tion of a source or sources in competitive negotiated
acquisitions.

15301 Definitions.

“Deficiency,” as used in this subpart, is amaterial failure
of a proposal to meet a Government requirement or a com-
bination of significant weaknesses in a proposa that
increases the risk of unsuccessful contract performance to
an unacceptable level.

“Weakness,” as used in this subpart, is aflaw in the pro-
posal that increases the risk of unsuccessful contract
performance. A “significant weakness’ in the proposal is a
flaw that appreciably increases the risk of unsuccessful con-
tract performance.

15.302 Source selection objective.
The objective of source selection isto select the proposal
that represents the best value.

15.303 Responsibilities.

(8 Agency heads are responsible for source selection.
The contracting officer is designated as the source selection
authority, unless the agency head appoints another individ-
ual for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—

(1) Establish an evaluation team, tailored for the par-
ticular acquisition, that includes appropriate contracting,
legal, logistics, technical, and other expertise to ensure a
comprehensive evaluation of offers;

(2) Approve the source selection strategy or acquisi-
tion plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation
requirements, notices to offerors, proposal preparation
instructions, evaluation factors and subfactors, solicitation
provisions or contract clauses, and data requirements,

(4) Ensure that proposals are evaluated based solely
on the factors and subfactors contained in the solicitation
(10 U.S.C. 2305(b)(1) and 41 U.S.C. 253b(d)(3));

(5) Consider the recommendations of advisory
boards or panels (if any); and

(6) Select the source or sources whose proposal isthe
best value to the Government (10 U.S.C. 2305(b)(4)(B) and
41 U.S.C. 253b(d)(3)).

(¢) The contracting officer shall—
(1) After release of a solicitation, serve as the focal
point for inquiries from actua or prospective offerors;
(2) After receipt of proposals, control exchanges with
offerors in accordance with 15.306; and
(3) Award the contract(s).

15.304 Evaluation factors and significant subfactors.

(8 The award decision is based on evaluation factors
and significant subfactorsthat aretailored to the acquisition.

(b) Evaluation factors and significant subfactors must—

(1) Represent the key areas of importance and
emphasis to be considered in the source selection decision;
and

(2) Support meaningful comparison and discrimina-
tion between and among competing proposals.

(c) Theevaluation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officials,
subject to the following requirements:

(1) Priceor cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and
41 U.S.C. 253a(c)(1)(B)) (also see Part 36 for architect-
engineer contracts);

(2) The quality of the product or service shall be
addressed in every source selection through consideration
of one or more non-cost evaluation factors such as past per-
formance, compliance with solicitation requirements,
technical excellence, management capability, personnel
qualifications, and prior experience (10 U.S.C.
2305(a)(3)(A)(i) and 41 U.S.C. 253a(c)(1)(A)); and

(3)(i) Except as set forth in paragraph (c)(3)(iii) of
this section, past performance shall be evauated in all
source selections for negotiated competitive acquisitions
expected to exceed $1,000,000.

(if) Except as set forth in paragraph (c)(3)(iii) of
this section, past performance shall be evaluated in all
source selections for negotiated competitive acquisitions
issued on or after January 1, 1999, for acquisitions expected
to exceed $100,000. Agencies should develop phase-in
schedules that meet or exceed this schedule.

(iii) Past performance need not be evaluated if the
contracting officer documents the reason past performance
is not an appropriate evaluation factor for the acquisition
(OFPP Palicy Letter 92-5).

(4) The extent of participation of small disadvan-
taged business concernsin performance of the contract shall
be evaluated in unrestricted acquisitions expected to exceed
$500,000 ($1,000,000 for construction) subject to certain
limitations (see 19.201 and 19.1202).

(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and
41 U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)). The rating
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method need not be disclosed in the solicitation. The gen-
eral approach for evaluating past performance information
shall be described.

(e) The solicitation shall also state, at a minimum,
whether all evaluation factors other than cost or price, when
combined, are—

(1) Significantly more important than cost or price;

(2) Approximately equal to cost or price; or

(3) Significantly lessimportant than cost or price (10
U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)).

15.305 Proposal evaluation.

(a) Proposal evaluation is an assessment of the proposal
and the offeror’s ability to perform the prospective contract
successfully. An agency shall evaluate competitive propos-
als and then assess their relative qualities solely on the
factors and subfactors specified in the solicitation.
Evaluations may be conducted using any rating method or
combination of methods, including color or adjectival rat-
ings, numerical weights, and ordinal rankings. The relative
strengths, deficiencies, significant weaknesses, and risks
supporting proposal evaluation shall be documented in the
contract file.

(1) Cost or price evaluation. Normally, competition
establishes price reasonableness. Therefore, when contract-
ing on afirm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will
usualy satisfy the requirement to perform a price analysis,
and a cost analysis need not be performed. In limited situ-
ations, a cost analysis (see 15.403-1(c)(1)(i)(B)) may be
appropriate to establish reasonableness of the otherwise
successful offeror’s price.  When contracting on a cost-
reimbursement basis, evaluations shall include a cost
realism analysis to determine what the Government should
realistically expect to pay for the proposed effort, the
offeror’s understanding of the work, and the offeror’s abil-
ity to perform the contract. Cost realism analyses may also
be used on fixed-price incentive contracts or, in exceptional
cases, on other competitive fixed-price-type contracts (see
15.404-1(d)(3)). The contracting officer shall document the
cost or price evaluation.

(2) Past performance evaluation. (i) Past perfor-
mance information is one indicator of an offeror's ability to
perform the contract successfully. The currency and rele-
vance of the information, source of the information, context
of the data, and genera trends in contractor’s performance
shall be considered (41 U.S.C. 401). This comparative
assessment of past performance information is separate
from the responsibility determination required under
Subpart 9.1.

(il) Thesolicitation shall describe the approach for
evaluating past performance, including evaluating offerors
with no relevant performance history, and shall provide
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offerors an opportunity to identify past or current contracts
(including Federal, State, and local government and private)
for efforts similar to the Government requirement. The
solicitation shall also authorize offerors to provide informa-
tion on problems encountered on the identified contracts
and the offeror’s corrective actions. The Government shall
consider this information, as well as information obtained
from any other sources, when evaluating the offeror’s past
performance. The source selection authority shall deter-
mine the relevance of similar past performance information.

(iii) The evaluation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-
tors that will perform major or critical aspects of the
requirement when such information is relevant to the instant
acquisition.

(iv) In the case of an offeror without a record of
relevant past performance or for whom information on past
performance is not available, the offeror may not be evalu-
ated favorably or unfavorably on past performance.

(v) The evauation should include the past perfor-
mance of offerors in complying with subcontracting plan
goalsfor small disadvantaged business (SDB) concerns (see
Subpart 19.7), monetary targets for SDB participation (see
19.1202), and notifications submitted under 19.1202-4(h).

(3) Technical evaluation. When tradeoffs are per-
formed (see 15.101-1), the source selection records shall
include—

(i) An assessment of each offeror's ability to
accomplish the technical requirements; and

(i) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each techni-
cal proposal using the evaluation factors.

(4) Cost information Cost information may be pro-
vided to members of the technical evauation team in
accordance with agency procedures.

(b) The source selection authority may reject al propos-
alsreceived in response to asolicitation, if doing soisinthe
best interest of the Government.

(c) For restrictions on the use of support contractor per-
sonnel in proposal evaluation, see 37.203(d).

15.306 Exchangeswith offerors after receipt of
proposals.

(@) Clarifications and award without discussions. (1)
Clarifications are limited exchanges, between the
Government and offerors, that may occur when award with-
out discussions is contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance
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information to which the offeror has not previously had an
opportunity to respond) or to resolve minor or clerical errors.

(3) Award may be made without discussions if the
solicitation states that the Government intends to evaluate
proposals and make award without discussions. If the solic-
itation contains such a notice and the Government
determines it is necessary to conduct discussions, the ratio-
nale for doing so shall be documented in the contract file
(see the provision at 52.215-1) (10 U.S.C. 2305(b)(4)(A)(ii)
and 41 U.S.C. 253b(d)(1)(B)).

(b) Communications with offerors before establishment
of the competitive range. Communications are exchanges,
between the Government and offerors, after receipt of pro-
posals, leading to establishment of the competitive range. If
a competitive range is to be established, these communica
tions—

(1) Shall be limited to the offerors described in para-
gaphs (b)(1)(i) and (b)(1)(ii) of this section and—

(i) Shall be held with with offerors whose past per-
formance information is the determining factor preventing
them from being placed within the competitive range. Such
communications shall address adverse past performance
information to which an offeror has not had a prior oppor-
tunity to respond; and

(i) May only be held with those offerors (other
than offerors under paragraph (b)(1)(i) of this section)
whose exclusion from, or inclusion in, the competitive
range is uncertain;

(2) May be conducted to enhance Government under-
standing of proposals; allow reasonable interpretation of the
proposal; or facilitate the Government’s evaluation process.
Such communications shall not be used to cure proposa
deficiencies or material omissions, materialy alter the tech-
nical or cost elements of the proposal, and/or otherwise
revise the proposal. Such communications may be consid-
ered in rating proposals for the purpose of establishing the
competitive range;

(3) Arefor the purpose of addressing issues that must
be explored to determine whether a proposal should be
placed in the competitive range. Such communications
shall not provide an opportunity for the offeror to revise its
proposal, but may address—

(i) Ambiguities in the proposal or other concerns
(e.g., perceived deficiencies, weaknesses, errors, omissions,
or mistakes (see 14.407)); and

(if) Information relating to relevant past perfor-
mance; and

(4) Shall address adverse past performance informa-
tion to which the offeror has not previously had an
opportunity to comment.

(c) Competitive range. (1) Agencies shall evaluate all
proposals in accordance with 15.305(a), and, if discussions
are to be conducted, establish the competitive range. Based
on the ratings of each proposal against all evaluation crite-

ria, the contracting officer shall establish a competitive
range comprised of all of the most highly rated proposals,
unless the range is further reduced for purposes of effi-
ciency pursuant to paragraph (c)(2) of this section.

(2) After evaluating all proposals in accordance with
15.305(a) and paragraph (c)(1) of this section, the contract-
ing officer may determine that the number of most highly
rated proposals that might otherwise be included in the
competitive range exceeds the number at which an efficient
competition can be conducted. Provided the solicitation
notifies offerors that the competitive range can be limited
for purposes of efficiency (see 52.215-1(f)(4)), the contract-
ing officer may limit the number of proposals in the
competitive range to the greatest number that will permit an
efficient competition among the most highly rated proposals
(10 U.S.C. 2305(b)(4) and 41 U.S.C. 253b(d)).

(3) If the contracting officer, after complying with
paragraph (d)(3) of this section, decides that an offeror’'s
proposal should no longer be included in the competitive
range, the proposal shall be eliminated from consideration
for award. Written notice of this decision shall be provided
to unsuccessful offerorsin accordance with 15.503.

(4) Offerors excluded or otherwise eliminated from
the competitive range may request a debriefing (see 15.505
and 15.506).

(d) Exchanges with offerors after establishment of the
competitive range. Negotiations are exchanges, in either a
competitive or sole source environment, between the
Government and offerors, that are undertaken with the
intent of allowing the offeror to revise its proposal. These
negotiations may include bargaining. Bargaining includes
persuasion, alteration of assumptions and positions, give-
and-take, and may apply to price, schedule, technical
requirements, type of contract, or other terms of a proposed
contract. When negotiations are conducted in acompetitive
acquisition, they take place after establishment of the com-
petitive range and are called discussions.

(1) Discussions are tailored to each offeror’s pro-
posal, and shall be conducted by the contracting officer with
each offeror within the competitive range.

(2) The primary objective of discussions is to maxi-
mize the Government’s ability to obtain best value, based on
the requirement and the evaluation factors set forth in the
solicitation.

(3) The contracting officer shall, subject to para-
graphs (d)(4) and (€) of this section and 15.307(a), indicate
to, or discuss with, each offeror still being considered for
award, significant weaknesses, deficiencies, and other
aspects of its proposal (such as cost, price, technical
approach, past performance, and terms and conditions) that
could, in the opinion of the contracting officer, be atered or
explained to enhance materially the proposal’s potential for
award. The scope and extent of discussions are a matter of
contracting officer judgment. In discussing other aspects of
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the proposal, the Government may, in situations where the
solicitation stated that evaluation credit would be given for
technical solutions exceeding any mandatory minimums,
negotiate with offerors for increased performance beyond
any mandatory minimums, and the Government may sug-
gest to offerors that have exceeded any mandatory
minimums (in ways that are not integral to the design), that
their proposals would be more competitive if the excesses
were removed and the offered price decreased.

(4) If, after discussions have begun, an offeror origi-
nally in the competitive range is no longer considered to be
among the most highly rated offerors being considered for
award, that offeror may be eliminated from the competitive
range whether or not al material aspects of the proposal
have been discussed, or whether or not the offeror has been
afforded an opportunity to submit a proposal revision (see
15.307(a) and 15.503(a)(1)).

(e) Limitson exchanges. Government personnel involved
in the acquisition shall not engage in conduct that—

(1) Favorsone offeror over another;

(2) Revedlsan offeror’s technical solution, including
unique technology, innovative and unique uses of commer-
cia items, or any information that would compromise an
offeror’s intellectual property to another offeror;

(3) Revedls an offeror’s price without that offeror’s
permission. However, the contracting officer may inform
an offeror that its price is considered by the Government to
be too high, or too low, and reveal the results of the analy-
sis supporting that conclusion. It is aso permissible, at the
Government’s discretion, to indicate to al offerors the cost
or price that the Government's price analysis, market
research, and other reviews have identified as reasonable
(41 U.S.C. 423(h)(1)(2));

(4) Revealsthe names of individuals providing refer-
ence information about an offeror’s past performance; or

(5) Knowingly furnishes source selection information
in violation of 3.104 and 41 U.S.C. 423(h)(1)(2).

15.307 Proposal revisions.

(@) If an offeror’s proposal is eliminated or otherwise
removed from the competitive range, no further revisionsto
that offeror’s proposal shall be accepted or considered.

(b) The contracting officer may request or allow proposal
revisions to clarify and document understandings reached
during negotiations. At the conclusion of discussions, each
offeror till in the competitive range shall be given an oppor-
tunity to submit a final proposa revision. The contracting
officer is required to establish a common cut-off date only
for receipt of final proposal revisions. Requests for final
proposal revisions shall advise offerors that the fina pro-
posal revisions shall be in writing and that the Government
intends to make award without obtaining further revisions.
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15.308 Source selection decision.

The source selection authority’s (SSA) decision shall be
based on a comparative assessment of proposals against all
source selection criteria in the solicitation. While the SSA
may use reports and analyses prepared by others, the source
selection decision shall represent the SSA's independent
judgment. The source selection decision shall be docu-
mented, and the documentation shall include the rationale
for any business judgments and tradeoffs made or relied on
by the SSA, including benefits associated with additional
costs. Although the rationale for the sel ection decision must
be documented, that documentation need not quantify the
tradeoffs that led to the decision.

Subpart 15.4—Contract Pricing

15.400 Scope of subpart.

This subpart prescribes the cost and price negotiation poli-
cies and procedures for pricing negotiated prime contracts
(including subcontracts) and contract modifications, includ-
ing modifications to contracts awarded by sealed bidding.

15.401 Definitions.

“Cost or pricing data” (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the partiesthat is as close as practicable to the date
of agreement on price, prudent buyers and sellers would
reasonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor's judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are all
the facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They aso include
such factors as: vendor quotations, nonrecurring costs;
information on changes in production methods and in pro-
duction or purchasing volume; data supporting projections
of business prospects and objectives and related operations
costs; unit-cost trends such as those associated with labor
efficiency; make-or-buy decisions; estimated resources to
attain business goals; and information on management deci-
sions that could have a significant bearing on costs.

“Cost realism” means that the costs in an offeror's pro-
posa are redistic for the work to be performed; reflect a
clear understanding of the requirements; and are consistent
with the various elements of the offeror'stechnical proposal.
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4) Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of
deleted work aready performed. Column (2) minus Column (3) equals Column (4).
5) Enter your estimate for cost of work added by the change. When nonrecurring costs are

significant, or when specifically requested to do so by the Contracting Officer, provide a full
identification and explanation of them. When any of the costs in this column have already
been incurred, describe them on an attached supporting schedule.

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted.
Column (5) minus Column (4) equals Column (6). When this result is negative, place the
amount in parentheses.

()] Identify the attachment in which the information supporting the specific cost element may be
found.

(Attach separate pages as necessary.)

C. Price Revision/Redeter mination.

CUTOFF DATE NUMBER OF UNITS NUMBER OF UNITS TO CONTRACT AMOUNT REDETERMINATION DIFFERENCE
COMPLETED BE COMPLETED PROPOSAL AMOUNT
(€ @) (©) @) ©) (6)
COST ELEMENTS INCURRED INCURRED INCURRED TOTAL INCURRED ESTIMATED COST ESTIMATED REFERENCE
CcosT— cosT— COST—WORK IN cosT TO COMPLETE TOTAL COST
PREPRODUCTION COMPLETED PROCESS
UNITS
U] ® ©) (10) (1) (12 (13) (14)
(Use as applicable)
Column Instruction
@ Enter the cutoff date required by the contract, if applicable.
()] Enter the number of units completed during the period for which experienced costs of production
are being submitted.
(©)] Enter the number of units remaining to be completed under the contract.
4 Enter the cumulative contract amount.
(5) Enter your redetermination proposal amount.
(6) Enter the difference between the contract amount and the redetermination proposal amount.
When this result is negative, place the amount in parentheses. Column (4) minus Column (5)
equals Column (6).
(@) Enter appropriate cost elements. When residual inventory exists, the final costs established

under fixed-price-incentive and fixed-price-redeterminable arrangements should be net of the
fair market value of such inventory. In support of subcontract costs, submit a listing of all
subcontracts subject to repricing action, annotated as to their status.

8) Enter al costs incurred under the contract before starting production and other nonrecurring
costs (usually referred to as startup costs) from your books and records as of the cutoff date.
These include such costs as preproduction engineering, special plant rearrangement, training
program, and any identifiable nonrecurring costs such as initial rework, spoilage, pilot runs,
etc. Inthe event the amounts are not segregated in or otherwise available from your records,
enter in this column your best estimates. Explain the basis for each estimate and how the costs
are charged on your accounting records (e.g., included in production costs as direct engineering
labor, charged to manufacturing overhead). Also show how the costs would be allocated to the
units at their various stages of contract completion.
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©)

(10)

Enter in Column (9) the production costs from your books and records (exclusive of
preproduction costs reported in Column (8)) of the units completed as of the cutoff date.

Enter in Column (10) the costs of work in process as determined from your records or inventories
at the cutoff date. When the amounts for work in process are not available in your records but
reliable estimates for them can be made, enter the estimated amounts in Column (10) and enter

in Column (9) the differences between the total incurred costs (exclusive of preproduction
costs) as of the cutoff date and these estimates. Explain the basis for the estimates, including
identification of any provision for experienced or anticipated allowances, such as shrinkage,
rework, design changes, etc. Furnish experienced unit or lot costs (or labor hours) from
inception of contract to the cutoff date, improvement curves, and any other available
production cost history pertaining to the item(s) to which your proposal relates.

(1) Enter total incurred costs (Total of Columns (8), (9), and (10)).

(12 Enter those necessary and reasonable costs that in your judgment will properly be incurred in
completing the remaining work to be performed under the contract with respect to the item(s)

to which your proposal relates.

(13) Enter total estimated cost (Total of Columns (11) and (12)).
(14) Identify the attachment in which the information supporting the specific cost element may be

found.

(Attach separate pages as necessary.)

Subpart 15.5—Preaward, Award, and
Postaward Notifications, Protests, and
Mistakes

15501 Definition.
“Day,” as used in this subpart, has the meaning set forth
at 33.101.

15.502 Applicability.

This subpart applies to competitive proposals, as
described in 6.102(b), and acombination of competitive pro-
cedures, as described in 6.102(c). The proceduresin 15.504,
15.506, 15.507, 15.508, and 15.509, with reasonable modifi-
cation, should be followed for sole source acquisitions and
acquisitions described in 6.102(d)(1) and (2).

15503 Notifications to unsuccessful offerors.

(a) Preaward notices—(1) Preaward notices of exclu-
sion from competitive range. The contracting officer shall
notify offerors promptly in writing when their proposals are
excluded from the competitive range or otherwise elimi-
nated from the competition. The notice shall state the basis
for the determination and that aproposal revision will not be
considered.

(2) Preaward notices for small business programs. In
addition to the notice in paragraph (a)(1) of this section, when
using asmall business set-aside (see Subpart 19.5), or when a
small disadvantaged business concern receives a benefit based
on its disadvantaged status (see Subpart 19.11 and 19.1202)
and is the apparently successful offeror, upon completion of
negotiations and determinations of responsibility, and comple-
tion of the process in 19.304(d), if necessary, but prior to
award, the contracting officer shall notify each offeror in writ-
ing of the name and address of the apparently successful
offeror. The notice shall aso state that the Government will
not consider subsequent revisions of the offeror’s proposal;
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and no response is required unless a basis exists to challenge
the disadvantaged status and/or small business size status of
the apparently successful offeror. The notice is not required
when the contracting officer determines in writing that the
urgency of the requirement necessitates award without delay
or when the contract is entered into under the 8(a) program
(see 19.805-2).

(b) Postaward notices. (1) Within 3 days after the date
of contract award, the contracting officer shall provide writ-
ten notification to each offeror whose proposal was in the
competitive range but was not selected for award (10 U.S.C.
2305(b)(5) and 41 U.S.C. 253b(c)) or had not been previ-
oudly notified under paragraph (a) of this section. The
notice shall include—

(i) The number of offerors solicited;

(it) The number of proposals received;

(iii) The name and address of each offeror receiv-
ing an award;

(iv) The items, quantities, and any stated unit
prices of each award. If the number of items or other fac-
tors makes listing any stated unit pricesimpracticable at that
time, only the total contract price need be furnished in the
notice. However, the items, quantities, and any stated unit
prices of each award shall be made publicly available, upon
request; and

(v) In genera terms, the reason(s) the offeror's
proposal was not accepted, unless the price information in
paragraph (b)(1)(iv) of this section readily reveals the rea
son. In no event shall an offeror's cost breakdown, profit,
overhead rates, trade secrets, manufacturing processes and
techniques, or other confidential business information be
disclosed to any other offeror.

(2) Upon request, the contracting officer shall furnish
theinformation described in paragraph (b)(1) of this section
to unsuccessful offerors in solicitations using simplified
acquisition procedures in Part 13.
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19.000 Scope of part.
19.001 Definitions.

Subpart 19.1—Size Standards
19.101 Explanation of terms.
19.102 Size standards.

Subpart 19.2—Policies
19.201 Genera palicy.
19.202 Specific policies.
19.202-1 Encouraging small business participation in
acquisitions.
19.202-2  Locating small business sources.
19.202-3 Equal low bids.
19.202-4  Solicitation.
19.202-5 Data collection and reporting requirements.
19.202-6 Determination of fair market price.

Subpart 19.3—Determination of Status asa Small
Disadvantaged Business Concern or a Small Business
Concern

19.301 Representation by the offeror.

19.302 Protesting a small business representation.

19.303 Determining standard industrial classification codes

and size standards.

19.304 Disadvantaged business status.

19.305 Protesting a representation of disadvantaged business

status.

19.306 Solicitation provisions.

Subpart 19.4—Cooper ation with the Small Business
Administration
19.401 General.
19.402 Small Business Administration procurement center
representatives.
19.403 Small Business Administration breakout procurement
center representative.

Subpart 19.5—Set-Asides for Small Business
19.501 General.
19.502 Setting aside acquisitions.
19.502-1 Requirements for setting aside acquisitions.
19.502-2 Total set-asides.
19.502-3 Partial set-asides.
19.502-4 Methods of conducting set-asides.
19.502-5 Insufficient causes for not setting aside an acquisition.
19.503 Setting aside a class of acquisitions.
19.504 [Reserved]
19.505 Rejecting Small Business Administration

recommendations.

19.506 Withdrawing or modifying set-asides.
19.507 Automatic dissolution of a set-aside.
19.508 Solicitation provisions and contract clauses.

Subpart 19.6—Certificates of Competency and

19.601
19.602
19.602-1
19.602-2

19.602-3

19.602-4

Deter minations of Responsibility
General.
Procedures.
Referral.
Issuing or denying a Certificate of Competency
(COo0C).
Resolving differences between the agency and the
Small Business Administration.
Awarding the contract.

Subpart 19.7—Subcontracting with Small Business, Small
Disadvantaged Business and Women-Owned Small

Business Concerns

19.701 Definition.

19.702 Statutory requirements.

19.703 Eligibility requirements for participating in the
program.

19.704 Subcontracting plan requirements.

19.705 Responsihilities of the contracting officer under the
subcontracting assistance program.

19.705-1 Genera support of the program.

19.705-2 Determining the need for a subcontracting plan.

19.705-3  Preparing the solicitation.

19.705-4 Reviewing the subcontracting plan.

19.705-5 Awardsinvolving subcontracting plans.

19.705-6  Postaward responsibilities of the contracting officer.

19.705-7 Liquidated damages.

19.706 Responsihilities of the cognizant administrative
contracting officer.

19.707 The Small Business Administration's role in carrying
out the program.

19.708 Solicitation provisions and contract clauses.

Subpart 19.8—Contracting with the Small Business

19.800
19.801
19.802
19.803
19.804
19.804-1
19.804-2
19.804-3
19.804-4
19.805
19.805-1
19.805-2
19.806
19.807
19.808
19.808-1
19.808-2
19.809
19.810

Administration (The 8(a) Program)
General.
[Reserved]
Selecting concerns for the 8(a) program.
Selecting acquisitions for the 8(a) program.
Evaluation, offering, and acceptance.
Agency evaluation.
Agency offering.
SBA acceptance.
Repetitive acquisitions.
Competitive 8(a).
General.
Procedures.
Pricing the 8(a) contract.
Estimating the fair market price.
Contract negotiation.
Sole source.
Competitive.
Preaward considerations.
SBA appeals.
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19.811 Preparing the contracts. (5) The subcontracting assistance program;

19.811-1  Sole source. (6) The “8(a)" program, under which agencies con-
19.811-2  Competitive. tract with the SBA for goods or services to be furnished

19.811-3 Contract clauses.
19.812 Contract administration.

Subpart 19.9—[Reserved]

Subpart 19.10—Small Business Competitiveness
Demonstration Program

19.1001 General.

19.1002  Definition.

19.1003  Purpose.

19.1004  Participating agencies.
19.1005 Applicability.

19.1006  Procedures.

19.1007  Solicitation provisions.

Subpart 19.11—Price Evaluation Adjustment for Small
Disadvantaged Business Concerns

19.1101  General.

19.1102  Applicability.

19.1103  Procedures.

19.1104  Solicitation provisions and contract clauses.

Subpart 19.12—Small Disadvantaged Business Participation
Program

19.1201  General.

19.1202  Evauation factor or subfactor.

19.1202-1 General.

19.1202-2 Applicability.

19.1202-3 Considerations in developing an evaluation factor or
subfactor.

19.1202-4 Procedures.

19.1203  Incentive subcontracting with small disadvantaged
business concerns.
19.1204  Solicitation provisions and contract clauses.

19.000 Scope of part.

(a) This part implements the acquisition-related sections
of the Small BusinessAct (15 U.S.C. 631, et seq.), applica
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns;

(4) The certificate of competency program,;
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under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns; |

(8) Theuse of aprice evaluation adjustment for small
disadvantaged business concerns; and

(9) The Small Disadvantaged Business Participation
Program.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“Industry,” as used in this part, means all concerns pri-
marily engaged in similar lines of activity, as listed and
described in the Standard Industrial Classification (SIC)
Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).
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19.101

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to al appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part, means (except for 52.212-3(c)(2) and 52.219-1(b)(2)
for general statistical purposes and 52.212-3(c)(7)(ii),
52.219-22(b)(2), and 52.219-23(a) for joint ventures under
the price evaluation adjustment for small disadvantaged
business concerns) an offeror that represents, as part of its
offer, that it is a small business under the size standard
applicable to the acquisition; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR 124,
Subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(it) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It islisted, on the date of its representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration; or

(2) For prime contractors, it has submitted a com-
pleted application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material changein disadvantaged ownership and control has
occurred since its application was submitted. In this case, a
contractor must receive certification as an SDB by the SBA
prior to contract award.

“Women-owned small business concern” means a small
business concern—

(8 Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(8) Nature of control. Every business concernis consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immateria whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties.” Theterm “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
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or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) \Woting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardless of whether it is
or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera
tion is determined to be in the best interest of the small
business program.

(f) Contral through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
as aworking majority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur-
poses. A joint venture for size determination purposes is an
association of persons and/or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi-
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
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business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procurement
or property sale asjoint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding islimited to particular contracts unless the SBA size
determination finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

“Annual receipts.” (a) Annua receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrual to cash hastaken place during such 3-year
period, or when the completed contract method has been
used.
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(1) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average,
be restated to the accrual method. In any case, where the
completed contract method has been used to account for
revenues in such 3-year period, revenues must be restated
on an accrua basis using the percentage of completion
method.

(2) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts’ shal be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding para
graphs.

(b) Annual receipts of a concern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the num-
ber of weeks including fractions of a week that it has been
in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the compl eted contract method of
paragraph (a) of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on a full-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If a
business has not been in existence for 12 months, “number
of employees’ means the average employment of such con-
cern and its affiliates during the period that such concern
has been in existence based on the number of persons
employed during each of the pay periods of the period that
such concern has been in business. If a business has
acquired an affiliate during the applicable 12-month period,
it is necessary, in computing the applicant's number of
employees, to include the affiliate’s number of employees
during the entire period, rather than only its employees dur-
ing the period in which it has been an affiliate. The
employees of a former affiliate are not included, even if
such concern had been an affiliate during a portion of the
period.

19.102 Size standards.
(a) The SBA establishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)
(b) Small business size standards are applied by—
(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard

Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
the industry accounting for the greatest percentage of the
contract price.

(e) If a solicitation calls for more than one item and
allows offers to be submitted on any or al of the items, an
offeror must meet the size standard for each item it offersto
furnish. If a solicitation caling for more than one item
requires offers on al or none of the items, an offeror may
qualify as a small business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, see the limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
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value of the kit and its contents is accounted for by items
manufactured by small business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in aclass of products) for which the SBA has deter-
mined that there are no small business manufacturers or
processors in the Federal market, then the SBA may grant a
classwaiver so that a nonmanufacturer does not have to fur-
nish the product of a small business. For the most current
listing of classes for which SBA has granted a waiver, con-
tact an SBA Office of Government Contracting. A listing is
also available in the SBA’'s Procurement Automated Source
System (PASS), and on SBA's Internet Homepage at
http://www.sbaonline.sba.gov/GConmanuf.html.
Contracting officers may request that the SBA waive the
nonmanufacturer rule for a particular class of products.

(5) For aspecific solicitation, acontracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.
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(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of a
manufactured item processed under the procedures set
forth in Part 13 is set aside for small business and where the
anticipated cost of the procurement will not exceed
$25,000. In those procurements, the offeror need not sup-
ply the end product of a small business concern as long as
the product acquired is manufactured or produced in the
United States.

(g) The industry size standards are set forth in the fol-
lowing table. The table column labeled “SIC” follows the
standard industrial classification code as published by the
Government in the Standard Industrial Classification
Manual. The Manual isintended to cover the entire field of
economic activities. It classifies and defines activities by
industry categories and isthe source used by SBA asaguide
in defining industries for size standards. The number of
employees or annual receipts indicates the maximum
alowed for a concern, including its affiliates, to be consid-
ered small.
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vide overall management and the personnel to perform a vari-
ety of related support services in operating a complete facility
in or around a specific building, or within another business or
Government establishment. Facilities management means fur-
nishing three or more personnel supply services which may
include, but are not limited to, secretarial services, typists, tele-
phone answering, reproduction or mimeograph service, mailing
service, financia or business management, public relations,
conference planning, travel arrangements, word processing,
maintaining files and/or libraries, switchboard operation, writ-
ers, bookkeeping, minor office equipment maintenance and
repair, or use of information systems (not programming).

12 51¢ code 8744: (2) If one of the activities of base maintenance,
as defined below, can beidentified with a separate industry and
that activity (or industry) accountsfor 50 percent or more of the
value of an entire contract, then the proper size standard is that
of the particular industry, and not the base maintenance size
standard.

(2) “Base Maintenance” requires the performance of three or
more separate activities in the areas of service or specia
trade construction industries. If services are performed,
these activities must each be in a separate SIC code includ-
ing, but not limited to, Janitorial and Custodia Service, Fire
Prevention Service, Messenger Service, Commissary
Service, Protective Guard Service, and Grounds
Maintenance and Landscaping Service. If the contract
requires the use of specia trade contractors (plumbing,
painting, plastering, carpentry, etc.), al such specia trade
construction activities are considered a single activity and
classified as Base Housing Maintenance. Since Base
Housing Maintenance is only one activity, two additional
activitiesarerequired for acontract to be classified as“Base
Maintenance.”

13 51C code 8744: (2) For SBA assistance asa small business con-
cern in the industry of Environmental Remediation Services,
other than for Government procurement, a concern must be
engaged primarily in furnishing a range of services for the
remediation of a contaminated environment to an acceptable
condition including, but not limited to, preliminary assessment,
site inspection, testing, remedial investigation, feasibility stud-
ies, remedial design, containment, remedial action, removal of
contaminated materials, storage of contaminated materials and
security and site closeouts. |f one of such activities accounts
for 50 percent or more of a concern’s total revenues, employ-
ees, or other related factors, the concern’s primary industry is
that of the particular industry and not the Environmental
Remediation Services Industry.

(2) For purposes of classifying a Government procurement as
Environmental Remediation Services, the general purpose
of the procurement must be to restore a contaminated envi-
ronment and also the procurement must be composed of

activities in three or more separate industries with separate
SIC codes or, in some instances (e.g., engineering), smaller
sub-components of SIC codes with separate, distinct size
standards. These activities may include, but are not limited
to, separate activities in industries such as. Heavy
Construction; Special Trade Construction; Engineering
Services; Architectura Services; Management Services,
Refuse Systems, Sanitary Services, Not Elsewhere
Classified; Local Trucking Without Storage; Testing
Laboratories; and Commercial, Physical and Biological
Research. If any activity in the procurement can be identi-
fied with a separate SIC code, or component of a code with
a separate distinct size standard, and that industry accounts
for 50 percent or more of the value of the entire procure-
ment, then the proper size standard is the one for that
particular industry, and not the Environmental Remediation
Service size standard.

Subpart 19.2—Policies

19.201 General palicy.

(a) It is the policy of the Government to provide maxi-
mum practicable opportunities in its acquisitions to small
business concerns, small disadvantaged business concerns,
and women-owned small business concerns. Such concerns
shall also have the maximum practicable opportunity to par-
ticipate as subcontractors in the contracts awarded by any
executive agency, consistent with efficient contract perfor-
mance. The Small Business Administration (SBA) counsels
and assists small business concerns and assists contracting
personnel to ensure that a fair proportion of contracts for
supplies and services is placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by Mgor Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination. The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date. The Department of
Commerce determination shall not affect ongoing acquisi-
tions. The SDB procurement mechanisms are a price
evaluation adjustment for SDB concerns (see Subpart
19.11), an evaluation factor or subfactor for participation of
SDB concerns (see 19.1202), and monetary subcontracting
incentive clauses for SDB concerns (see 19.1203). The
Department of Commerce determination shall also include
the applicable factors, by SIC Mgor Group, to be used in
the price evaluation adjustment for SDB concerns (see
19.1104). The authorized procurement mechanisms shall be
applied consistently with the policies and procedures in this
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subpart. The agencies shall apply the procurement mecha-
nisms determined by the Department of Commerce. The
Department of Commerce, in making its determination, is
not limited to the SDB procurement mechanisms identified
in this section where the Department of Commerce has
found substantial and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firmsin aparticular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs
within their activities, including achieving program goals.
They are to ensure that contracting and technical personnel
maintain knowledge of small, small disadvantaged and
women-owned small business program requirements and
take all reasonable action to increase participation in their
activities' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small BusinessAct). Management of the office shall bethe
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8 and 15 of the Small
Business Act;

(5) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(6) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8 and 15 of the Small Business Act;

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8 and 15 of the Small Business Act;

(8) Cooperate and consult on aregular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8 and 15 of the Small Business Act;
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(9) Make recommendations in accordance with
agency regulations as to whether a particular acquisition
should be awarded under Subpart 19.5 as a set-aside, or
under Subpart 19.8 as a Section 8(a) award.

(e) Small Business Specialists shall be appointed and act
in accordance with agency regulations.

(f)(1) Each agency shall designate, at levels it deter-
mines appropriate, personnel responsible for determining
whether, in order to achieve the contracting agency’s goal for
SDB concerns, the use of the SDB mechanism in Subpart
19.11 has resulted in an undue burden on non-SDB firmsin
one of the major industry groups and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate. Determinations under
this subpart are for the purpose of determining future acqui-
sitions and shall not affect ongoing acquisitions. Requests
for a determination, including supporting rationale, may be
submitted to the agency designee. If the agency designee
makes an affirmative determination that the SDB mecha
nism has an undue burden or is otherwise inappropriate, the
determination shall be forwarded through agency channels
to the OFPR, which shall review the determination in con-
sultation with the Department of Commerce and the Small
Business Administration. At a minimum, the following
information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(if) The SIC Major Group affected.

(i) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Major Group for the previous two fiscal years
and current fiscal year to date for—

(A) Tota awards;

(B) Total awards to SDB concerns,

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency
does not receive aresponse from OFPP within 90 days after
notice is provided to OFPP, the contracting agency may
limit the use of the SDB mechanism in Subpart 19.11 until
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the Department of Commerce determines the updated price
evaluation adjustment, as required by this section. This
limitation shall not apply to solicitations that already have
been synopsized.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5 or 19.8. The
contracting officer shall document the contract file when-
ever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBA procurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract, or

(if) The proposed acquisition is for construction
and seeks to package or consolidate discrete construction
projects and the magnitude of this consolidation makes it
unlikely that small businesses can compete for the prime
contract.

(2) The contracting officer shall also provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not |ess than economic production runs)
to permit offers on quantities less than the total requirement;

(i) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basisfor the rejection and notify the SBA pro-
curement center representative in accordance with 19.505.

19.202-2 Locating small business sources.

The contracting officer shall, to the extent practicable,
encourage maximum participation by small business con-
cerns, small disadvantaged business concerns, and
women-owned small business concerns in acquisitions by
taking the following actions:

(@) Include on mailing lists all established and potential
small business sources, including those located in labor
surplus areas, if the concerns have submitted acceptable
applications or appear from other representations to be qual-
ified small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are aready excessively long and only some of the concernson
the list will be solicited. This effort should include contacting
the agency SBA procurement center representetive, or if there
is none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not aso labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer shall encourage maximum response
to solicitations by small business, small disadvantaged busi-
ness concerns, and women-owned small business concerns by
taking the following actions:
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(& Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solici-
tations, or furnish information as to where they may be
obtained or examined.

(c) Send solicitations to—

(1) All small business concerns on the solicitation mail-
ing list; or

(2) A pro rata number of small business concerns when
less than acomplete list is used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect to
any contract to be let, the name and tel ephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citations to each major Federa
law or agency rule with which such business concern must
comply in performing such contract other than laws or
agency rules with which the small business must comply
when doing business with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies shall measure the extent of small business par-
ticipation in their acquisition programs by taking the
following actions:

(@) Require each prospective contractor to represent
whether it isasmall business, small disadvantaged business
or women-owned small business (see the provision at
52.219-1, Small Business Program Representations).

(b) Accurately measure the extent of participation by
small, small disadvantaged, and women-owned small busi-
nesses in Government acquisitionsin terms of the total value
of contracts placed during each fiscal year, and report datato
the SBA at the end of each fiscal year (see Subpart 4.6).

19.202-6 Determination of fair market price.

Agencies shal determine the fair market price as follows:

(a) For total and partial small business set-aside contracts
and contracts utilizing the price evaluation adjustment for
small disadvantaged business concerns, the fair market
price shall be the price achieved in accordance with the rea-
sonable price guidelines in 15.404-1(b).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

Subpart 19.3—Determination of Status as a
Small Disadvantaged Business Concern or a
Small Business Concern

19.301 Representation by the offeror.

(a) To be digible for award as a smdl business, an offeror
must represent in good faith that it is a small business at the
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time of its written representation. An offeror may represent
that it isasmall business concern in connection with aspecific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
asmall business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in aspecific bid or proposal that itisasmal business
unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has a reason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it isasmall businessis
not binding on the SBA. If an offeror’s small business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror is a small business.
A concern cannot become eligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
“small business’, a “smal disadvantaged business’ or a
“women-owned small business’ has been misrepresented in
order to obtain a set-aside contract, an 8(a) subcontract, a sub-
contract that isto beincluded as part or dl of agod contained
in a subcontracting plan, or a prime or subcontract to be
awarded asaresult, or in furtherance of any other provision of
Federa law that specificaly references Section 8(d) of the
Small Business Act for a definition of program dligibility, the
SBA may take action as specified in Section 16(d) of the Act.
If the SBA declinesto take action, the agency may initiate the
process. The SBA's regulations on penalties for misrepresen-
tations and false statements are contained in 13 CFR 124.6.

19.302 Protesting a small business representation.

(&) An offeror, the SBA Government Contracting Area
Director having responsibility for the area in which the
headquarters of the protested offeror is located, the SBA
Associate Administrator for Government Contracting, or
another interested party may protest the small business rep-
resentation of an offeror in a specific offer.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in a specific offer by filing a contracting officer’s protest (see
paragraph (c) below).

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
area where the principal office of the concern in question is
located.



PART 19—SMALL BUSINESS PROGRAMS

19.302

(2) The protest, or confirmation if the protest was initi-
ated orally, shal be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the dle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect a specific solicitation, a protest must
be timely. SBA's regulations on timeliness are contained in
13 CFR 121.1004. SBA's regulations on timeliness related
to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) To betimely, aprotest by any concern or other inter-
ested party must be received by the contracting officer (see
(d)(2)(i) and (ii) of this section) by the close of business of the
5th business day after bid opening (in sealed bid acquisitions)
or receipt of the special notification from the contracting offi-
cer that identifies the apparently successful offeror (in
negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made ordly if it isconfirmed in
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest.

(i) A protest may be madein writingif it isdelivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(2) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f) Within 3 business days &fter receiving a copy of the
protest and the form, the challenged offeror must file with the
SBA a completed SBA Form 355 and a statement answering
the allegations in the protest, and furnish evidence to support
its position. If the offeror does not submit the required mater-
ia within the 3 business days or another period of time granted
by the SBA, the SBA may assume that the disclosure would
be contrary to the offeror’s interests.

(9)(1) Within 10 business days after receiving a protest, the
challenged offeror’s response, and other pertinent informa-
tion, the SBA will determine the size status of the challenged
concern and notify the contracting officer, the protester, and
the challenged offeror of its decision by certified mail, return
receipt requested.

(2) The SBA Government Contracting Area Director, or
designee, will determine the small business status of the ques-

tioned bidder or offeror and notify the contracting officer and
the bidder or offeror of the determination. Award may be
made on the basis of that determination. This determination is
final unlessit is appealed in accordance with paragraph (i) of
this section, and the contracting officer is notified of the
appeal before award. If an award was made before the time
the contracting officer received notice of the appeal, the con-
tract shal be presumed to be valid.

(h)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until (i) the SBA has made a size determination or
(i) 10 business days have expired since SBA's receipt of a
protest, whichever occurs first; however, award shdl not be
withheld when the contracting officer determines in writing
that an award must be made to protect the public interest.

(2) After the 10-day period has expired, the contracting
officer may, when practical, continue to withhold award until
the SBA's determination is received, unless further delay
would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA's size determination, the contracting officer shal notify
SBA that the award has been made.

(4) If aprotest isreceived that challengesthe small busi-
ness status of an offeror not being considered for award, the
contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to the
SBA (see paragraph (c)(1) of this section) with a notation that
the concern is not being considered for award, and shall notify
the protester of this action.

(i) An appeal from an SBA size determination may befiled
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by a Government Contracting Area Director’s deci-
son, or the SBA Associate Administrator for the SBA
program involved. The appeal must be filed with the—

Office of Hearings and Apped's
Small Business Administration

Suite 5900, 409 3rd Street, SW
Washington, DC 20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. It iswithin the
discretion of the SBA Judge whether to accept an appeal from
asizedetermination. |f the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision. The SBA will inform
the contracting officer of its ruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBA rulings received after award shall not apply
to that acquisition.

(j) A protest that is not timely, even though received before
award, shal be forwarded to the SBA Government
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Contracting Area Office (see paragraph (c)(1) of this section),
with a notation on it that the protest is not timely. The pro-
tester shall be notified that the protest cannot be considered on
theinstant acquisition but has been referred to SBA for its con-
sideration in any future actions. A protest received by a
contracting officer after award of acontract shall be forwarded
to the SBA Government Contracting Area Office with a nota-
tion that award has been made. The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBA for its consideration in future actions.

19.303 Determining standard industrial classification
codes and size standards.

(&) The contracting officer shall determine the appropriate
standard industria classification code and related small busi-
ness size standard and include them in solicitations above the
micro-purchase threshold.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service.

(c) The contracting officer’s determination is fina unless
appealed as follows:

(1) An appeal from acontracting officer’s SIC code des-
ignation and the applicable size standard must be served and
filed within 10 calendar days after the issuance of the initial
solicitation. SBA's Office of Hearings and Appeals (OHA)
will dismiss summarily an untimely SIC code appeal.

(2)(i) The appea petition must bein writing and must be
addressed to the—

Office of Hearings and Appeals

Small Business Administration

Suite 5900, 409 3rd Street, SW

Washington, DC 20416

(i) Thereis no required format for the appeal; how-
ever, the appea must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;

(B) A full and specific statement as to why the
size determination or SIC code designation is alegedly erro-
neous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—

(i) The SBA official who issued the size determina-
tion;

(i) The contracting officer who assigned the SIC
code to the acquisition;

(iii) The business concern whose size datus is at
issue;

(iv) All persons who filed protests; and

(v) SBA's Office of General Counsel.
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(4) Upon receipt of a SIC code appea, OHA will notify
the contracting officer by a notice and order of the date OHA
received the appesl, the docket number, and Judge assigned to
the case. The contracting officer’s response to the appedl, if
any, must include argument and evidence (see 13 CFR 134),
and must be received by OHA within 10 calendar days from
the date of the docketing notice and order, unless otherwise
specified by the Administrative Judge. Upon receipt of OHA's
docketing notice and order, the contracting officer must imme-
diately send to OHA a copy of the solicitation relating to the
SIC code appedl.

(5) After close of record, OHA will issue adecision and
inform the contracting officer. If OHA's decision is received
by the contracting officer beforethe date the offers are due, the
decision shall befinal and the solicitation must be amended to
reflect the decision, if appropriate. OHA's decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304 Disadvantaged business status.

(a) Tobedigibleto receive abenefit as a prime contractor
based on its disadvantaged status, a concern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBA or a Private Certifier (see 19.001).

(b) The contracting officer may accept an offeror’s repre-
sentation that it is an SDB concern for generd satistical
purposes. Theprovision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(2), Offeror Representations
and Certifications-Commercia Items, is used to collect SDB
data for general statistical purposes.

() The provison at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(7), Offeror Representations
and Certifications-Commercia Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
on its disadvantaged status. The mechanisms that may pro-
vide benefits on the basis of disadvantaged status as a prime
contractor are a price evaluation adjustment for SDB concerns
(see Subpart 19.11), and an evduation factor or subfactor for
SDB participation (see 19.1202).

(2) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concernislisted on the SBA'sregister by
accessing the list at http://www.sha.gov or by contacting the
SBA's Office of Small Disadvantaged Business Certification
and Eligibility.

(2) If the apparently successful offeror has repre-
sented that its SDB application is pending at the SBA or a
Private Certifier, and its position as the apparently success-
ful offeror is due to the application of the price evaluation
adjustment, the contracting officer shall follow the proce-
dure in paragraph (d) of this section.
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(d) Notifications to SBA of potentia awards to offerors
with pending SDB applications.
(2) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The notification shall contain the name of the apparently
successful offeror, and the names of any other offerors that
have represented that their applications for SDB status are
pending at the SBA or a Private Certifier and that could
receive the award due to the application of a price evalua
tion adjustment if the apparently successful offeror is
determined not to be an SDB by the SBA.

(2) The SBA will, within 15 calendar days after
receipt of the notification, determine the disadvantaged sta-
tus of the apparently successful offeror and, as appropriate,
any other offerors referred by the contracting officer and
will notify the contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA's
receipt of the notification, the contracting officer shall pre-
sume that the apparently successful offeror, and any other
offerors referred by the contracting officer, are not disad-
vantaged, and shall make award accordingly, unless the
contracting officer grants an extension to the 15-day
response period. No written determination is required for
the contracting officer to make award at any point following
the expiration of the 15-day response period.

(4) When the contracting officer makes a written
determination that award must be made to protect the pub-
lic interest, the contracting officer may proceed to contract
award without notifying SBA or before receiving a determi-
nation of SDB status from SBA during the 15-day response
period. In both cases, the contracting officer shall presume
that the apparently successful offeror, or any other offeror
referred to the SBA whose SDB application is pending, is
not an SDB and shall make award accordingly.

19.305 Protesting a representation of disadvantaged
business status.

(&) This section applies to protests of a small business
concern’s disadvantaged status as a prime contractor.
Protests of a small business concern’s disadvantaged status
as a subcontractor are processed under 19.703(a)(2).
Protests of a concern’s size as a prime contractor are
processed under 19.302. Protests of a concern’s size as a
subcontractor are processed under 19.703(b). An offeror,
the contracting officer, or the SBA may protest the appar-
ently successful offeror’s representation of disadvantaged
status if the concern is eligible to receive a benefit based on
its disadvantaged status (see Subpart 19.11 and 19.1202.

(b) An offeror, excluding an offeror determined by the
contracting officer to be non-responsive or outside the com-
petitive range, or an offeror that SBA has previously found
to be ineligible for the requirement at issue, may protest the
apparently successful offeror’s representation of disadvan-
taged status by filing a protest in writing with the
contracting officer. SBA regulations concerning protests
are contained in 13 CFR 124, Subpart B. The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or alegations support-
ing the basis of protest.

(c) The contracting officer or the SBA may protest in writ-
ing a concern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(1) If acontracting officer’s protest is based on infor-
mation provided by a party indigible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBA may protest a concern’s representation of
disadvantaged status by filing directly with its Assistant
Administrator for Small Disadvantaged Business Certification
and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature
protests to the protestor. A protest is considered to be pre-
mature if it is submitted before bid opening or notification
of intended award. SBA normally will not consider a
postaward protest. SBA may consider a postaward protest
in its discretion where it determines that an SDB determi-
nation after award is meaningful (e. g., where the
contracting officer agrees to terminate the contract if the
protest is sustained).

(e) Upon receipt of a protest that is not premature, the
contracting officer shall withhold award and forward the
protest to—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The contracting officer shall send to SBA—

(1) Thewritten protest and any accompanying materids;

(2) The date the protest was received;

(3) A copy of the protested concern’s representation as
a small disadvantaged business, and the date of such repre-
sentation; and

(4) The date of bid opening or date on which notifica-
tion of the apparently successful offeror was sent to
unsuccessful offerors.

(f) When the contracting officer makes a written determi-

nation that award must be made to protect the public interest,
award may be made notwithstanding the protest.
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(90 The SBA Assistant Administrator for Small
Disadvantaged Business Certification and Eligibility will
notify the protestor and the contracting officer of the date
the protest was received and whether it will be processed or
dismissed for lack of timeliness or specificity. For protests
that are not dismissed, the SBA will, within 15 working
days after receipt of the protest, determine the disadvan-
taged status of the challenged offeror and will notify the
contracting officer, the challenged offeror, and the protestor.
Award may be made on the basis of that determination. The
determination isfinal for purposes of the instant acquisition,
unlessit is appealed and—

(1) The contracting officer receives the SBA's decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appedl
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA deter-
mination within 15 working days after the SBA'sreceipt of the
protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.

(i) An SBA determination may be appealed by—

(1) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

(j) The appea must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination. If the contracting officer recelves the SBA's
decision on the appeal before award, the decision shall apply
to the ingtant acquisition. If the decision is received after
award, it will not apply to theinstant acquisition (but see para-
graph (g)(2) of this section).

19.306 Solicitation provisions.

(a8 The contracting officer shall insert the provision at
52.219-1, Small Business Program Representations, in
solicitations exceeding the micro-purchase threshold when
the contract is to be performed inside the United States, its
territories or possessions, Puerto Rico, the Trust Territory of
the Pacific I1slands, or the District of Columbia. The provi-
sion shall be used with its Alternate | in solicitations issued
by DoD, NASA, or the Coast Guard that are expected to
exceed the threshold at 4.601(a).

(b) The contracting officer shall insert the provision at
52.219-22, Small Disadvantaged Business Status, in solici-
tations that include the clause at 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns, or 52.219-25, Small Disadvantaged Business
Participation Program-Disadvantaged Status and Reporting.

() When contracting by sealed bidding, the contracting
officer shall insert the provision at 52.219-2, Equal Low
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Bids, in solicitations and contracts when the contract isto be
performed inside the United States, its territories or posses-
sions, Puerto Rico, the Trust Territory of the Pacific Islands,
or the District of Columbia.

Subpart 19.4—Cooper ation with the Small
BusinessAdministration

19401 General.

(8 TheSmall BusinessAct istheauthority under whichthe
Small Business Adminigtration (SBA) and agencies consult
and cooperate with each other in formulating policiesto ensure
that small business interests will be recognized and protected.

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA.

19.402 Small Business Administration procurement
center representatives.

(a) The SBA may assign one or more procurement center
representatives to any contracting activity or contract
administration office to carry out SBA policies and pro-
grams. Assigned SBA procurement center representatives
are required to comply with the contracting agency’s direc-
tives governing the conduct of contracting personnel and
the release of contract information. The SBA must obtain
for its procurement center representatives security clear-
ances required by the contracting agency.

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to al rea
sonably obtainable contract information that is directly
pertinent to their official duties.

(c) The duties assigned by SBA to its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—

(i) The setting aside of selected acquisitions not
unilaterally set aside by the contracting officer,

(ii) New qualified small, small disadvantaged and
women-owned small business sources, and

(iii) Breakout of components for competitive
acquisitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(e). If the SBA procurement cen-
ter representative believes that the acquisition, as proposed,
makes it unlikely that small businesses can compete for the
prime contract, the representative shall recommend any alter-
nate contracting method that the representative reasonably
believes will increase small business prime contracting
opportunities. The recommendation shall be made to the con-
tracting officer within 15 days after receipt of the package.
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(il) To submit to SBA Headquarters for evaluation
any information that the contracting agency believes has not
been considered.

(2) After reviewing all available information, the
SBA will make afinal decision to either issue or deny the
COC.

(c) Reconsideration of a COC after issuance. (1) The
SBA reserves the right to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false informa-
tion or omitted materially adverse information; or

(i) The COC has been issued for more than 60
days (in which case the SBA may investigate the firm’s cur-
rent circumstances).

(2) When the SBA reconsiders and reaffirms the
COC, the procedures in subsection 19.602-2 do not apply.

(3) Denid of a COC by the SBA does not preclude a
contracting officer from awarding a contract to the referred
concern, nor does it prevent the concern from making an
offer on any other procurement.

19.602-4 Awarding the contract.

(@) If new information causes the contracting officer to
determine that the concern referred to the SBA is actually
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC &fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui-
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—Subcontracting with Small
Business, Small Disadvantaged Business and
Women-Owned Small Business Concerns

19.701 Definitions.

“Commercia plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to

perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Small business subcontractor” means any concern
that—

(@ In connection with subcontracts of $10,000 or less,
has a number of employees, including its affiliates, that does
not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000,
has a number of employees or average annua receipts,
including its affiliates, that does not exceed the size stan-
dard under 19.102 for the product or service it is providing
on the subcontract.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold shall agree in the contract
that small business concerns, small disadvantaged business
concerns and women-owned small business concerns shall
have the maximum practicable opportunity to participate in
contract performance consistent with its efficient perfor-
mance. It is further the policy of the United States that its
prime contractors establish procedures to ensure the timely
payment of amounts due pursuant to the terms of their sub-
contracts with small business concerns, small
disadvantaged business concerns and women-owned small
business concerns.

(8) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontract-
ing with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an
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acceptable subcontracting plan. If the apparently successful
offeror fails to negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be inéligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and
(2) of this section) are not required—

(1) From small business concerns,

(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses-
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or

(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns (or equivalent
prior clauses, e.g., contracts awarded before the enactment
of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by amentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense
Pilot Mentor-Protégé Program, may be credited as subcon-
tract awards to a small disadvantaged business for the
purpose of determining whether the mentor firm attains a
small disadvantaged business goal under any subcontracting
plan entered into with any executive agency. However, the
mentor-protégé agreement must have been approved by
the—

Office of Small and Disadvantaged Business
Utilization

Office of the Deputy Under Secretary of Defense

(International and Commercial Programs)

DUSD (1&CP) SADBU

Room 2A 338

3061 Defense Pentagon

Washington, DC 20301-3061

(703) 695-1536
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before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirementsfor participatingin the
program.

(a) To be eligible as a subcontractor under the program,
aconcern must represent itself as a small business concern,
small disadvantaged business concern or a woman-owned
small business concern.

(1) To represent itself asasmall business concern or a
women-owned small business concern, aconcern must meet
the appropriate definition in 19.001.

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an
evaluation credit for proposing one or more SDB subcon-
tractors, the contracting officer or the SBA may protest the
disadvantaged status of a proposed subcontractor. Such
protests will be processed in accordance with 13 CFR
124.1015 through 124.1022. Other interested parties may
submit information to the contracting officer or the SBA in
an effort to persuade the contracting officer or the SBA to
initiate a protest. Such protests, in order to be considered
timely, must be submitted to the SBA prior to completion of
performance by the intended subcontractor.

(b) A contractor acting in good faith may rely on the
written representation of its subcontractor regarding the
subcontractor’'s status as a small business concern or a
woman-owned small business concern. The contractor
shall obtain representations of small disadvantaged status
from subcontractors through use of a provision substan-
tially the same as paragraph (b)(1)(i) of the provision at
52.219-22, Small Disadvantaged Business Status. A con-
tractor shall confirm that a subcontractor representing itself
as a small disadvantaged business concern is listed on the
SBA's list of SDBs by accessing the list at
http://www.sba.gov or by contacting the SBA’s Office of
Small Disadvantaged Business Certification and
Eligibility. The contractor, the contracting officer, or any
other interested party can challenge a subcontractor’s size
status representation by filing a protest, in accordance with
13 CFR 121.1601 through 121.1608. Protests challenging
a subcontractor’s small disadvantaged business representa-
tion shall be filed in accordance with 13 CFR 124.1015
through 124.1022.

19.704  Subcontracting plan requirements.
(8) Each subcontracting plan required under 19.702(a)(1)
and (2) must include—

(1) Separate percentage goals for using small business
concerns, small disadvantaged business concerns and
women-owned small business concerns as subcontractors;

(2) A statement of the total dollars planned to be sub-
contracted and a statement of the total dollars planned to be
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subcontracted to small, small disadvantaged and women-
owned small business concerns;

(3) A description of the principal types of suppliesand
services to be subcontracted and an identification of the
types planned for subcontracting to small, small disadvan-
taged and women-owned small business concerns;

(4) A description of the method used to develop the
subcontracting goals;

(5) A description of the method used to identify poten-
tial sources for solicitation purposes;

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with small,
small disadvantaged and women-owned small business con-
cerns,

(7) The name of an individua employed by the
offeror who will administer the offeror’s subcontracting
program, and a description of the duties of the individual;

(8) A description of the efforts the offeror will make
to ensure that small business concerns, small disadvantaged
business concerns and women-owned small business con-
cerns have an equitable opportunity to compete for
subcontracts;

(9) Assurances that the offeror will include the clause
at 52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns (see 19.708(a)), in
all subcontracts that offer further subcontracting opportuni-
ties, and that the offeror will require all subcontractors
(except small business concerns) that receive subcontractsin
excess of $500,000 ($1,000,000 for construction) to adopt a
plan that complies with the requirements of the clause at
52.219-9, Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan (see 19.708(b));

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(i) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with
the subcontracting plan;

(iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and SF
295, Summary Subcontract Report, following the instruc-
tions on the forms or as provided in agency regulations; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295; and

(12) A description of the types of records that will be
maintained concerning procedures adopted to comply with
the requirements and goals in the plan, including establish-
ing source lists; and a description of the offeror’s efforts to
locate small, small disadvantaged and women-owned small
business concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-
wide basis, a master plan (see 19.701) that contains all the
elements required by the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan, except goals. Master plans shall be
effective for a 3-year period after approval by the contract-
ing officer; however, it is incumbent upon contractors to
maintain and update master plans. Changes required to
update master plans are not effective until approved by the
contracting officer. A master plan, when incorporated in an
individua plan, shall apply to that contract throughout the
life of the contract.

() For multiyear contracts or contracts containing
options, the cumulative value of the basic contract and all
options is considered in determining whether a subcontract-
ing plan is necessary (see 19.705-2(a)). If a plan is
necessary and the offeror is submitting an individual con-
tract plan, the plan shall contain all the elements required by
paragraph (a) of this section and shall contain separate state-
ments and goals for the basic contract and for each option.

(d) A commercia plan (as defined in 19.701) is the pre-
ferred type of subcontracting plan for contractors furnishing
commercia items. The contractor shall—

(1) Submit the commercial plan to either the first con-
tracting officer awarding a contract subject to the plan
during the contractor’s fiscal year, or, if the contractor has
ongoing contracts with commercial plans, to the contracting
officer responsible for the contract with the latest comple-
tion date. The contracting officer shall negotiate the
commercia plan for the Government. The approved com-
mercial plan shall remain in effect during the contractor’s
fiscal year for all Government contractsin effect during that
period; and

(2) Submit a new commercial plan, 30 working days
before the end of the fiscal year, to the contracting officer
responsible for the uncompleted Government contract with
the latest completion date. The contractor must provide to
each contracting officer responsible for an ongoing contract
subject to the plan, the identity of the contracting officer
that will be negotiating the new plan. When the new com-
mercial plan is approved, the contractor shall provide acopy
of the approved plan to each contracting officer responsible
for an ongoing contract that is subject to the plan.

19.705 Responsibilitiesof the contracting officer under
the subcontracting assistance program.

19.705-1 General support of the program.

The contracting officer may encourage the development
of increased subcontracting opportunities in negotiated
acquisition by providing monetary incentives such as pay-
ments based on actual subcontracting achievement or
award-fee contracting (see the clause at 52.219-10,
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Incentive Subcontracting Program, and 19.708(c)). This
subsection does not apply to SDB subcontracting (see
19.1203). When using any contractual incentive provision
based upon rewarding the contractor monetarily for exceed-
ing goals in the subcontracting plan, the contracting officer
must ensure that (a) the goals are redlistic and (b) any
rewards for exceeding the goals are commensurate with the
efforts the contractor would not have otherwise expended.
Incentive provisions should normally be negotiated after
reaching final agreement with the contractor on the subcon-
tracting plan.

19.705-2 Determining the need for a subcontracting
plan.

The contracting officer shall take the following actionsto
determine whether a proposed contractual action requires a
subcontracting plan:

(a) Determine whether the proposed contractual action
will meet the dollar threshold in 19.702(a)(1) or (2). If the
action includes options or similar provisions, include their
value in determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnish-
ing the types of items to be acquired customarily contract
for performance of part of the work or maintain sufficient
in-house capability to perform the work; and

(2) Whether there are likely to be product prequalifi-
cation reguirements.

(c) If it is determined that there are no subcontracting
possihilities, the determination must be approved at a level
above the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the con-
tracting officer may require the submission of
subcontracting plans with initial offers, or at any other time
prior to award. In determining when subcontracting plans
should be required, as well as when and with whom plans
should be negotiated, the contracting officer shall consider
the integrity of the competitive process, the goal of affording
maximum practicable opportunity for small, small disadvan-
taged and women-owned small business concerns to
participate, and the burden placed on offerors.

19.705-3 Preparing the solicitation.

The contracting officer shall provide the Small Business
Administration’s (SBA'S) resident procurement center rep-
resentative, if any, areasonable period of timeto review any
solicitation requiring submission of a subcontracting plan
and to submit advisory findings before the solicitation is
issued.

19-38.2

19.705-4 Reviewing the subcontracting plan.

The contracting officer shall review the subcontracting
plan for adequacy, ensuring that the required information,
goals, and assurances are included (see 19.704).

(8) No detailed standards apply to every subcontracting
plan. Instead, the contracting officer must consider each
plan in terms of the circumstances of the particular acquisi-
tion, including—

(2) Previous involvement of small business concerns
as prime contractors or subcontractors in similar acquisi-
tions;

(2) Proven methods of involving small business con-
cerns as subcontractors in similar acquisitions; and

(3) The relative success of methods the contractor
intends to use to meet the goals and requirements of the
plan, as evidenced by records maintained by contractors.

(b) If, under a sealed bid solicitation, a bidder submits a
plan that does not cover each of the 11 required elements
(see 19.704), the contracting officer shall advise the bidder
of the deficiency and request submission of a revised plan
by a specific date. If the bidder does not submit a plan that
incorporates the required elements within the time allotted,
the bidder shall beineligible for award. If the plan, although
responsive, evidences the bidder’s intention not to comply
with its obligations under the clause at 52.219-8, Utilization
of Small, Small Disadvantaged and Women-Owned Small
Business Concerns, the contracting officer may find the
bidder nonresponsible.

(c) In negotiated acquisitions, the contracting officer
shall determine whether the plan is acceptable based on the
negotiation of each of the 11 elements of the plan (see
19.704). Subcontracting goals should be set at a level that
the parties reasonably expect can result from the offeror
expending good faith efforts to use small, small disadvan-
taged, and women-owned small business subcontractors to
the maximum practicable extent. The contracting officer
shall take particular care to ensure that the offeror has not
submitted unreasonably low goals to minimize exposure to
liquidated damages and to avoid the administrative burden
of substantiating good faith efforts. Additionally, particular
attention should be paid to the identification of stepsthat, if
taken, would be considered a good faith effort. No goa
should be negotiated upward if it is apparent that a higher
goa will significantly increase the Government's cost or
seriously impede the attainment of acquisition objectives.
An incentive subcontracting clause (see 52.219-10,
Incentive Subcontracting Program), may be used when
additional and unique contract effort, such as providing
technical assistance, could significantly increase subcon-
tract awards to small or women-owned small businesses.



PART 19—SMALL BUSINESS PROGRAMS

19.705-6

(d) In determining the acceptability of a proposed sub-
contracting plan, the contracting officer should take the
following actions:

(1) Obtain information available from the cognizant
contract administration office, as provided for in 19.706(a),
and evaluate the offeror’s past performance in awarding
subcontracts for the same or similar products or services to
small, small disadvantaged and women-owned small busi-
ness concerns. If information is not available on a specific
type of product or service, evaluate the offeror’s overall past
performance and consider the performance of other con-
tractors on similar efforts.

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii),
ensure that the goals offered are attainable in relation to—

(i) The subcontracting opportunities available to
the contractor, commensurate with the efficient and eco-
nomical performance of the contract;

(if) Thepool of eligible subcontractors available to
fulfill the subcontracting opportunities; and

(iii) The actual performance of such contractor in
fulfilling the subcontracting goals specified in prior plans.

(3) Ensure that the subcontracting goals are consistent
with the offeror’s cost or pricing data or information other
than cost or pricing data.

(4) Evaluate the offeror’s make-or-buy policy or pro-
gram to ensure that it does not conflict with the offeror’s
proposed subcontracting plan and is in the Government’s
interest. If the contract involves products or servicesthat are
particularly specialized or not generally available in the
commercial market, consider the offeror’s current capacity
to perform the work and the possibility of reduced subcon-
tracting opportunities.

(5) Evaluate subcontracting potential, considering the
offeror's make-or-buy policies or programs, the nature of
the supplies or services to be subcontracted, the known
availability of small, small disadvantaged and women-
owned small business concerns in the geographical area
where the work will be performed, and the potential con-
tractor’'s long-standing contractual relationship with its
suppliers.

(6) Advise the offeror of available sources of infor-
mation on potential small, small disadvantaged and
women-owned small business subcontractors, aswell asany
specific concerns known to be potential subcontractors. |If
the offeror’s proposed goals are questionable, the contract-
ing officer shall emphasize that the information should be
used to develop realistic and acceptable goals.

(7) Obtain advice and recommendations from the
SBA procurement center representative (if any) and the
agency small business specialist.

19.705-5 Awardsinvolving subcontracting plans.

(&) In making an award that requires a subcontracting
plan, the contracting officer shall be responsible for the fol-
lowing:

(1) Consider the contractor’'s compliance with the
subcontracting plans submitted on previous contracts as a
factor in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted
when required.

(3) Notify the SBA resident procurement center rep-
resentative of the opportunity to review the proposed
contract (including the plan and supporting documentation).
The notice shall be issued in sufficient time to provide the
representative a reasonable time to review the material and
submit advisory recommendationsto the contracting officer.
Failure of the representative to respond in a reasonable
period of time shall not delay contract award.

(4) Determine any fee that may be payable if an
incentive is used in conjunction with the subcontracting
plan.

(5) Ensure that an acceptable plan isincorporated into
and made a material part of the contract.

(b) Letter contracts and similar undefinitized instru-
ments, which would otherwise meet the requirements of
19.702(a)(1) and (2), shall contain at least a preliminary
basic plan addressing the requirements of 19.704 and in
such cases require the negotiation of the final plan within 90
days after award or before definitization, whichever occurs
first.

19.705-6 Postaward responsibilities of the contracting
officer.

After a contract or contract modification containing a
subcontracting plan is awarded, the contracting officer who
approved the plan is responsible for the following:

(8 Notifying the SBA of the award by sending a copy of
the award document to the Assistant Regional Administrator
for Procurement Assistance in the SBA region where the
contract will be performed.

(b) Forwarding a copy of each commercia plan and any
associated approvals to the Assistant Regional
Administrator for Procurement Assistance in the SBA
region where the contractor’s headquarters is located.

(c) Giving to the assigned SBA resident procurement
center representative (if any) a copy of—

(1) Any subcontracting plan submitted in response to
a sealed bid solicitation; and

(2) The final negotiated subcontracting plan that was
incorporated into a negotiated contract or contract modifi-
cation.

(d) Notifying the SBA resident procurement center rep-
resentative of the opportunity to review subcontracting
plans in connection with contract modifications.
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(e) Forwarding a copy of each plan, or a determination
that there is no requirement for a subcontracting plan, to the
cognizant contract administration office.

(f) Initiating action to assess liquidated damages in
accordance with 19.705-7 upon a recommendation by the
administrative contracting officer or receipt of other reliable
evidence to indicate that such action is warranted.

(g) Taking action to enforce the terms of the contract
upon receipt of a notice under 19.706(f).

19.705-7 Liquidated damages.

(8 Maximum practicable utilization of small, small dis-
advantaged and women-owned small business concerns as
subcontractors in Government contracts is a matter of
national interest with both social and economic benefits.
When a contractor fails to make a good faith effort to com-
ply with a subcontracting plan, these objectives are not
achieved, and 15 U.S.C. 637(d)(4)(F) directs that liquidated
damages shall be paid by the contractor.

(b) The amount of damages attributable to the contrac-
tor’sfailure to comply shall be an amount equal to the actual
dollar amount by which the contractor failed to achieve
each subcontracting goal.

(c) If, at completion of the basic contract or any option,
or in the case of acommercia plan, at the close of the fiscal
year for which the plan is applicable, a contractor has failed
to meet its subcontracting goals, the contracting officer shall
review all available information for an indication that the
contractor has not made a good faith effort to comply with
the plan. If no such indication isfound, the contracting offi-
cer shall document the file accordingly. If the contracting
officer decidesin accordance with paragraph (d) of this sub-
section that the contractor failed to make a good faith effort
to comply with its subcontracting plan, the contracting offi-
cer shall give the contractor written notice specifying the
failure, advising the contractor of the possibility that the
contractor may have to pay to the Government liquidated
damages, and providing a period of 15 working days (or
longer period as necessary) within which to respond. The
notice shall give the contractor an opportunity to demon-
strate what good faith efforts have been made before the
contracting officer issues the final decision, and shall fur-
ther state that failure of the contractor to respond may be
taken as an admission that no valid explanation exists.

(d) In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a
contracting officer must look to the totality of the contrac-
tor's actions, consistent with the information and assurances
provided in its plan. The fact that the contractor failed to
meet its subcontracting goals does not, in and of itself, con-
stitute a failure to make a good faith effort. For example,
notwithstanding a contractor's diligent effort to identify and
solicit offers from small, small disadvantaged and women-
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owned small business concerns, factors such as unavail-
ability of anticipated sources or unreasonable prices may
frustrate achievement of the contractor's goals. However,
when considered in the context of the contractor’s total
effort in accordance with its plan, the following, though not
all inclusive, may be considered as indicators of afailureto
make a good faith effort: a failure to attempt to identify,
contact, solicit, or consider for contract award small, small
disadvantaged or women-owned small business concerns; a
failure to designate and maintain a company official to
administer the subcontracting program and monitor and
enforce compliance with the plan; a failure to submit
Standard Form (SF) 294, Subcontracting Report for
Individual Contracts, or SF 295, Summary Subcontract
Report, in accordance with the instructions on the forms or
as provided in agency regulations; a failure to maintain
records or otherwise demonstrate procedures adopted to
comply with the plan; or the adoption of company policies
or procedures that have as their objectives the frustration of
the objectives of the plan.

(e) If, after consideration of al the pertinent data, the
contracting officer finds that the contractor failed to make a
good faith effort to comply with its subcontracting plan, the
contracting officer shall issue a final decision to the con-
tractor to that effect and require the payment of liquidated
damagesin an amount stated. The contracting officer'sfinal
decision shall state that the contractor has the right to appeal
under the clause in the contract entitled Disputes.

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small, Small Disadvantaged and
Women-Owned Small Business Subcontracting Plan, the
contracting officer that approved the plan shall—

(1) Perform the functions of the contracting officer
under this subsection on behalf of all agencies with con-
tracts covered by the commercial plan;

(2) Determine whether or not the goals in the com-
mercial plan were achieved and, if they were not achieved,
review all available information for an indication that the
contractor has not made a good faith effort to comply with
the plan, and document the results of the review;

(3) If a determination is made to assess liquidated
damages, in order to calculate and assess the amount of
damages, the contracting officer shall ask the contractor to
provide—

(i) Contract numbers for the Government contracts
subject to the plan;

(i) The total Government sales during the contrac-
tor’s fiscal year; and

(i) The amount of payments made under the
Government contracts subject to that plan that contributed
to the contractor’s total sales during the contractor’s fiscal
year; and
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(4) When appropriate, assess liquidated damages on
the Government’s behalf, based on the pro rata share of sub-
contracting attributable to the Government contracts. For
example: The contractor’s total actual sales were $50 mil-
lion and its actual subcontracting was $20 million. The
Government’s total payments under contracts subject to the
plan contributing to the contractor’stotal saleswere $5 mil-
lion, which accounted for 10 percent of the contractor’'s
total sales. Therefore, the pro rata share of subcontracting
attributable to the Government contracts would be 10 per-
cent of $20 million, or $2 million. To continue the example,
if the contractor failed to achieve its small business goal by
1 percent, the liquidated damages would be calculated as 1
percent of $2 million, or $20,000. The contracting officer
shall make similar calculations for each category of small
business where the contractor failed to achieve its goal and
the sum of the dollars for al of the categories equals the
amount of the liquidated damages to be assessed. A copy of
the contracting officer’s final decision assessing liquidated
damages shall be provided to other contracting officers with
contracts subject to the commercial plan.

(9) Liquidated damages shall be in addition to any other
remedies that Government may have.

(h) Every contracting officer with a contract that is sub-
ject to acommercia plan shal include in the contract file a
copy of the approved plan and a copy of the final decision
assessing liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative
contracting officer.

The administrative contracting officer is responsible for
assisting in evaluating subcontracting plans, and for moni-
toring, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcon-
tracting plan included in the contract. The contract
administration office shall provide the necessary informa
tion and advice to support the contracting officer, as
appropriate, by furnishing—

(a) Documentation on the contractor’s performance and
compliance with subcontracting plans under previous con-
tracts;

(b) Information on the extent to which the contractor is
meeting the plan’s goals for subcontracting with eligible
small, small disadvantaged and women-owned small busi-
Ness concerns;

(c) Information on whether the contractor's efforts to
ensure the participation of small, small disadvantaged and
women-owned small business concerns are in accordance
with its subcontracting plan;

(d) Information on whether the contractor isrequiring its
subcontractors to adopt similar subcontracting plans;

(e) Immediate noticeif, during performance, the contrac-
tor is failing to meet its commitments under the clause
prescribed in 19.708(b) or the subcontracting plan;

(f) Immediate notice and rationale if, during perfor-
mance, the contractor isfailing to comply in good faith with
the subcontracting plan; and

(g) Immediate notice that performance under a contract
is complete, that the goals were or were not met, and, if not
met, whether thereis any indication of alack of agood faith
effort to comply with the subcontracting plan.

19.707 The Small Business Administration’s role in
carrying out the program.
(a) Under the program, the SBA may—

(1) Assist both Government agencies and contractors
in carrying out their responsibilities with regard to subcon-
tracting plans;

(2) Review (within 5 working days) any solicitation
that meets the dollar threshold in 19.702(a)(1) or (2) before
the solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcon-
tracting plan, including the plan itself, and submit
recommendations to the contracting officer, which shall be
advisory in nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con-
tractors having multiple contracts, on an aggregate basis.

(b) The SBA is not authorized to—

(1) Prescribe the extent to which any contractor or
subcontractor shall subcontract,

(2) Specify concerns to which subcontracts will be
awarded, or

(3) Exercise any authority regarding the administra-
tion of individual prime contracts or subcontracts.

19.708 Solicitation provisions and contract clauses.

(8 The contracting officer shall insert the clause at
52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns, in solicitations
and contracts when the contract amount is expected to be
over the smplified acquisition threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with all its subcontracts, is
to be performed entirely outside of any State, territory, or
possession of the United States, the District of Columbia,
and the Commonweslth of Puerto Rico.

(b)(1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan, in solicitations and contractsthat (i) offer
subcontracting possibilities, (ii) are expected to exceed
$500,000 ($1,000,000 for construction of any public facility),
and (iii) are required to include the clause a 52.219-8,
Utilization of Small, Small Disadvantaged and Women-
Owned Small Business Concerns, unless the acquisition is set
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aside or is to be accomplished under the 8(a) program. When
contracting by sealed bidding rather than by negotiation, the
contracting officer shall use the clause with its Alternate |I.
When contracting by negotiation, and subcontracting plansare
required with initial proposals as provided for in 19.705-2(d),
the contracting officer shall usethe clause withitsAlternatell.

(2) The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan, in
all solicitations and contracts containing the clause at
52.219-9, Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan, or the clause with its
Alternate | or II.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause
substantially the same as the clause at 52.219-10, Incentive
Subcontracting Program, when a subcontracting plan is
required (see 19.702), and inclusion of amonetary incentive
is, in the judgment of the contracting officer, necessary to
increase subcontracting opportunities for small and women-
owned small business concerns, and is commensurate with
the efficient and economica performance of the contract;
unless the conditions in paragraph (c)(3) of this section are
applicable. The contracting officer may vary the terms of
the clause as specified in paragraph (c)(2) of this section.

(2) Various approaches may be used in the develop-
ment of small and women-owned small business concerns
subcontracting incentives. They can take many forms, from
afully quantified schedule of payments based on actual sub-
contract achievement to an award-fee approach employing
subjective evaluation criteria (see paragraph (c)(3) of this
section). Theincentive should not reward the contractor for
results other than those that are attributable to the contrac-
tor's efforts under the incentive subcontracting program.

(3) As specified in paragraph (c)(2) of this section, the
contracting officer may include small and women-owned
small business subcontracting as one of the factors to be
considered in determining the award fee in a cost-plus-
award-fee contract; in such cases, however, the contracting
officer shal not use the clause at 52.219-10, Incentive
Subcontracting Program.

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

(8) Section 8(a) of the Small Business Act (15 U.S.C.
637(a)) established a program that authorizes the Small
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Business Administration (SBA) to enter into all types of
contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program
participation. The SBA's subcontractors are referred to as
“8(a) contractors.”

(b) Contracts may be awarded to the SBA for perfor-
mance by eligible 8(a) firms on either a sole source or
competitive basis.

() When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer's discretion,
to award the contract to the SBA based upon mutually
agreeable terms and conditions.

19.801 [Reserved]

19.802 Selecting concernsfor the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsi-
bility of the SBA and is based on the criteria established in
13 CFR 124.101-113.

19.803 Selecting acquisitions for the 8(a) Program.

Through their cooperative efforts, the SBA and an
agency match the agency's requirements with the capabili-
ties of 8(a) concerns to establish a basis for the agency to
contract with the SBA under the program. Selection isini-
tiated in one of three ways—

(@) The SBA advises an agency contracting activity
through a search letter of an 8(a) firm's capabilities and
asks the agency to identify acquisitions to support the
firm's business plans. In these instances, the SBA will
provide at least the following information in order to
enable the agency to match an acquisition to the firm's
capabilities;

(1) ldentification of the concern and its owners.

(2) Background information on the concern, includ-
ing any and all information pertaining to the concern's
technical ability and capacity to perform.

(3) Thefirm'spresent production capacity and related
facilities.

(4 The extent to which contracting assistance is
needed in the present and the future, described in terms that
will enable the agency to relate the concern's plans to pre-
sent and future agency requirements.
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this section). Acquisitionsin the designated industry groups
shall continue to be considered for placement under the 8(a)
program (see Subpart 19.8).

(2) Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

(c) Emerging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equa to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's,
provided that the contracting officer determinesthat thereis
a reasonable expectation of obtaining offers from two or
more responsible ESB's that will be competitive in terms of
market price, quality, and delivery. If no such reasonable
expectation exists, the contracting officer shall—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5; or

(i) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award. If thereisno quote from an ESB, or the quote is not
at areasonable price, then the contracting officer shall can-
cel the ESB set-aside and proceed in accordance with
paragraph (c)(1) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,
Limitations on Subcontracting, shall be placed in all solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment. To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered. These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ineligible to compete for because of lack of pro-
duction capacity or capability.

19.1007 Solicitation provisions.

(8 The contracting officer shall insert in full text the
provision at 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business
Set-Aside, in al solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in al solicita
tionsissued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.

Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.

A price evaluation adjustment for small disadvantaged
business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)). Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.
(a) The price evaluation adjustment shall be used in com-
petitive acquisitions.
(b) The price evaluation adjustment shall not be used in
acquisitions that—
(1) Are not greater than the simplified acquisition
threshold;
(2) Are awarded pursuant to the 8(a) program; or
(3) Are set aside for small business concerns.

19.1103 Procedures.

(a) Give offers from small disadvantaged business con-
cerns a price evauation adjustment by adding the factor
determined by the Department of Commerce to al offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the evaluation adjustment;

(2) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.402;

(3) Otherwise successful offers where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;

(4) For DOD, NASA, and Coast Guard acquisitions,
otherwise successful offers from historically black colleges
and universities or minority institutions; or

(5) For DOD acquisitions, otherwise successful offers
of qualifying country end products (see DFARS 225.000-70
and 252.225-7001).

(b) Apply the factor on alineitem basis or apply it to any
group of items on which award may be made. Add other
evaluation factors such as transportation costs or rent-free
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use of Government facilities to the offers before applying
the price evaluation adjustment.

(c) Do not evaluate offers using the price evaluation
adjustment when it would cause award, as a result of this
adjustment, to be made at a price that exceeds fair market
price by more than the factor as determined by the
Department of Commerce (see 19.202-6(a)).

19.1104 Solicitation provisions and contract clauses.

The contracting officer shall insert the clause at 52.219-
23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, in solicitations and con-
tracts when the circumstances in 19.1102 apply. The
contracting officer shall insert the authorized price evalua
tion adjustment factor. The clause shall be used with its
Alternate | when the contracting officer determines that
there are no small disadvantaged business manufacturers
that can meet the requirements of the solicitation.

Subpart 19.12—Small Disadvantaged
Business Participation Program

19.1201 General.

This subpart addresses the evaluation of the extent of
participation of small disadvantaged business (SDB) con-
cerns in performance of contracts in the Standard Industrial
Classification (SIC) Major Groups as determined by the
Department of Commerce (see 19.201(b)), and to the extent
authorized by law. Two mechanisms are addressed in this
subpart—

(8 Anevaluation factor or subfactor for the participation
of SDB concerns in performance of the contract; and

(b) An incentive subcontracting program for SDB con-
cerns.

19.1202 Evaluation factor or subfactor.

19.1202-1 General.

The extent of participation of SDB concerns in perfor-
mance of the contract, in the SIC Major Groups as
determined by the Department of Commerce, and to the
extent authorized by law, shall be evaluated consistent with
this section. Participation in performance of the contract
includes joint ventures, teaming arrangements, and subcon-
tracts. Credit under the evaluation factor or subfactor is not
available to SDB concerns that receive a price evaluation
adjustment under Subpart 19.11. If an SDB concern waives
the price evaluation adjustment at Subpart 19.11, participa-
tion in performance of that contract includes the work
expected to be performed by the SDB concern at the prime
contract level.
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19.1202-2 Applicability.

(a) Except as provided in paragraph (b) of this subsec-
tion, the extent of participation of SDB concerns in
performance of the contract in the authorized SIC Major
Groups shall be evaluated in competitive, negotiated acqui-
sitions expected to exceed $500,000 ($1,000,000 for
construction).

(b) The extent of participation of SDB concerns in per-
formance of the contract in the authorized SIC Major
Groups (see paragraph (a) of this subsection) shall not be
evaluated in—

(1) Small business set-asides (see Subpart 19.5);

(2) 8(a) acquisitions (see Subpart 19.8);

(3) Negotiated acquisitions where the lowest price
technically acceptable source selection process is used (see
15.101-2); or

(4) Contract actions that will be performed entirely
outside of any State, territory, or possession of the United
States, the District of Columbia, and the Commonwealth of
Puerto Rico.

19.1202-3 Considerations in developing an evaluation
factor or subfactor.

In developing an SDB participation evaluation factor or
subfactor, agencies may consider—

(@) The extent to which SDB concerns are specifically
identified;

(b) The extent of commitment to use SDB concerns (for
exampl e, enforceable commitments are to be weighted more
heavily than non-enforceable ones);

(c) The complexity and variety of the work SDB con-
cerns are to perform;

(d) Therealism of the proposal;

(e) Past performance of offerorsin complying with sub-
contracting plan goals for SDB concerns and monetary
targets for SDB participation; and

(f) Theextent of participation of SDB concernsin terms
of the value of the total acquisition.

19.1202-4 Procedures.

(8) The solicitation shall describe the SDB participation
evaluation factor or subfactor. The solicitation shall require
offerors to provide, with their offers, targets, expressed as
dollars and percentages of total contract value, in each of
the applicable, authorized SIC Major Groups, and a total
target for SDB participation by the contractor, including
joint venture partners, and team members, and atotal target
for SDB participation by subcontractors. The solicitation
shall require an SDB offeror that waives the SDB price
evaluation adjustment in the clause at 52.219-23, Natice of
Price Evaluation Adjustment for Small Disadvantaged
Business Concerns, to provide with its offer atarget for the
work that it intends to perform as the prime contractor. The
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solicitation shall state that any targets will be incorporated
into and become part of any resulting contract. Contractors
with SDB participation targets shall be required to report
SDB participation.

(b) When an evaluation includes an SDB participation
evaluation factor or subfactor that considers the extent to
which SDB concerns are specificaly identified, the SDB
concerns considered in the evaluation shall be listed in the
contract, and the contractor shall be required to notify the
contracting officer of any substitutions of firms that are not
SDB concerns.

19.1203 Incentive subcontracting with small
disadvantaged business concerns.

The contracting officer may encourage increased sub-
contracting opportunities in the SIC Major Groups as
determined by the Department of Commerce for SDB con-
cerns in negotiated acquisitions by providing monetary
incentives (see the clause at 52.219-26, Small
Disadvantaged Business Participation Program—Incentive
Subcontracting, and 19.1204(c)). Monetary incentives shall
be based on actual achievement as compared to proposed
monetary targets for SDB subcontracting. The incentive
subcontracting program is separate and distinct from the
establishment, monitoring, and enforcement of SDB sub-
contracting goals in a subcontracting plan.

19.1204 Solicitation provisions and contract clauses.

(a) The contracting officer may insert a provision sub-
stantially the same as the provision at 52.219-24, Small
Disadvantaged Business Participation Program—Targets, in
solicitations that consider the extent of participation of SDB
concerns in performance of the contract. The contracting
officer may vary the terms of this provision consistent with
the policies in 19.1202-4.

(b) The contracting officer shall insert the clause at
52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, in solicita
tions and contracts that consider the extent of participation
of SDB concerns in performance of the contract.

(c) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts containing
the clause at 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting, a clause substantially the same as the clause at
52.219-26, Small Disadvantaged Business Participation
Program—Incentive Subcontracting, when authorized (see
19.1203). The contracting officer may include an award
fee provision in lieu of the incentive; in such cases, how-
ever, the contracting officer shall not use the clause at
52.219-26.
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52.219-9

52.219-10
52.219-11
52.219-12
52.219-13
52.219-14
52.219-15
52.219-16
52.219-17
52.219-18

52.219-19

52.219-20

52.219-21

52.219-22

52.219-23

52.219-24

52.219-25

52.219-26

Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan.

Incentive Subcontracting Program.

Specia 8(a) Contract Conditions.

Specia 8(a) Subcontract Conditions.

[Reserved]

Limitations on Subcontracting.

[Reserved]

Liguidated Damages—Subcontracting Plan.
Section 8(a) Award.

Notification of Competition Limited to Eligible 8(a)
Concerns.

Small Business Concern Representation for the Small
Business Competitiveness Demonstration Program.
Notice of Emerging Small Business Set-Aside.
Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

Small Disadvantaged Business Status.

Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

Small Disadvantaged Business Participation
Program—Targets.

Small Disadvantaged Business Participation
Program—Di sadvantaged Status and Reporting.
Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

52.220— 52.221 [Reserved]

52.222-1
52.222-2
52.222-3
52.222-4

52.222-5
52.222-6
52.222-7
52.222-8
52.222-9
52.222-10
52.222-11
52.222-12
52.222-13

52.222-14
52.222-15
52.222-16
52.222-17

Notice to the Government of Labor Disputes.
Payment for Overtime Premiums.

Convict Labor.

Contract Work Hours and Safety Standards Act—
Overtime Compensation.

[Reserved]

Davis-Bacon Act.

Withholding of Funds.

Payrolls and Basic Records.

Apprentices and Trainees.

Compliance with Copeland Act Requirements.
Subcontracts (Labor Standards).

Contract Termination—Debarment.

Compliance with Davis-Bacon and Related Act
Regulations.

Disputes Concerning Labor Standards.
Certification of Eligibility.

Approval of Wage Rates.

Labor Standards for Construction Work—Facilities
Contracts.

52.222-18—52.222-19 [Reserved]

52.222-20
52.222-21
52.222-22
52.222-23

52.222-24

52.222-25
52.222-26

Walsh-Healey Public Contracts Act.

Certification of Nonsegregated Facilities.
Previous Contracts and Compliance Reports.
Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity.
Preaward On-Site Equal Opportunity Compliance
Review.

Affirmative Action Compliance.

Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 Equal Opportunity Preaward Clearance of
Subcontracts.

52.222-29 Notification of Visa Denial.

52.222-30—52.222-34 [Reserved)]

52.222-35 Affirmative Action for Disabled Veterans and
Veterans of the Vietnam Era.

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Disabled Veterans and
Veterans of the Vietnam Era.

52.222-38—52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as Amended.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract Act—
Price Adjustment (Multiple Year and Option
Contracts).

52.222-44 Fair Labor Standards Act and Service Contract Act—
Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

52.222-48 Exemption from Application of Service Contract Act
Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office and
Business Equipment—Contractor Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 Nondisplacement of Qualified Workers.

52.223-1 Clean Air and Water Certification.

52.223-2  Clean Air and Weter.

52.223-3 Hazardous Material Identification and Material
Safety Data

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know Information.

52.223-6  Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]

52.223-9 Certification and Estimate of Percentage of
Recovered Material Content for EPA Designated
Items.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Certification of Toxic Chemical Release Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.224-1 Privacy Act Notification.

52.224-2  Privacy Act.

52.225-1 Buy American Certificate.

52.225-2 Waiver of Buy American Act for Civil Aircraft and
Related Articles.

52.225-3 Buy American Act—Supplies.

52.225-4  Evaluation of Foreign Currency Offers.

52.225-5 Buy American Act—Construction Materials.
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52.225-6
52.225-7
52.225-8
52.225-9
52.225-10
52.225-11
52.225-12

52.225-13

52.225-14

52.225-15

Balance of Payments Program Certificate.

Balance of Payments Program.

Buy American Act—Trade Agreements—Balance of
Payments Program Certificate.

Buy American Act—Trade Agreements—Balance of
Payments Program.

Duty-Free Entry.

Restrictions on Certain Foreign Purchases.

Notice of Buy American Act Requirement—
Construction Materials.

Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements Act
and North American Free Trade Agreement.
Inconsistency Between English Version and
Trandlation of Contract.

Buy American Act—Construction Materials under
Trade Agreements Act and North American Free
Trade Agreement.

52.225-16—52.225-17 [Reserved]

52.225-18
52.225-19
52.225-20

52.225-21

52.225-22

52.226-1

52.226-2

52.227-1
52.227-2

52.227-3
52.227-4
52.227-5
52.227-6
52.227-7
52.227-8
52.227-9
52.227-10

52.227-11

52.227-12

52.227-13
52.227-14
52.227-15

52.227-16
52.227-17
52.227-18
52.227-19
52.227-20

European Union Sanction for End Products.
European Union Sanction for Services.

Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of
Payments Program Certificate.

Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of
Payments Program.

Balance of Payments Program—Construction
Materials—NAFTA.

Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

Historically Black College or University and
Minority Institution Representation.

Authorization and Consent.

Notice and Assistance Regarding Patent and
Copyright Infringement.

Patent Indemnity.

Patent Indemnity—Construction Contracts.
Waiver of Indemnity.

Royalty Information.

Patents—Notice of Government Licensee.
[Reserved]

Refund of Royalties.

Filing of Patent Applications—Classified Subject
Matter.

Patent Rights—Retention by the Contractor (Short
Form).

Patent Rights—Retention by the Contractor (Long
Form).

Patent Rights—Acquisition by the Government.
Rights in Data—General.

Representation of Limited Rights Data and Restricted
Computer Software.

Additional Data Requirements.

Rights in Data—Special Works.

Rights in Data—EXxisting Works.

Commercial Computer Software—Restricted Rights.
Rightsin Data—SBIR Program.
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52.227-21

52.227-22
52.227-23
52.228-1
52.228-2
52.228-3

52.228-4

52.228-5
52.228-6
52.228-7
52.228-8
52.228-9
52.228-10
52.228-11
52.228-12
52.228-13
52.228-14
52.228-15
52.228-16

52.229-1
52.229-2
52.229-3
52.229-4

52.229-5

52.229-6
52.229-7

52.229-8
52.229-9

52.229-10

52.230-1
52.230-2
52.230-3

52.230-4
52.230-5
52.230-6
52.231

52.232-1
52.232-2

52.232-3
52.232-4

52.232-5
52.232-6

52.232-7

52.232-8

Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

Major System—Minimum Rights.

Rights to Proposal Data (Technical).

Bid Guarantee.

Additional Bond Security.

Workers' Compensation Insurance (Defense Base
Act).

Workers' Compensation and War-Hazard Insurance
Overseas.

Insurance—Work on a Government Installation.
[Reserved]

Insurance—L.iability to Third Persons.

Liability and Insurance—L eased Motor Vehicles.
Cargo Insurance.

Vehicular and General Public Liability Insurance.
Pledges of Assets.

Prospective Subcontractor Requests for Bonds.
Alternative Payment Protections.

Irrevocable Letter of Credit.

Performance and Payment Bonds—Construction.
Performance and Payment Bonds—Other Than
Construction.

State and Local Taxes.

North Carolina State and Local Sales and Use Tax.
Federal, State, and Local Taxes.

Federal, State, and Local Taxes (Noncompetitive
Contract).

Taxes—Contracts Performed in U.S. Possessions or
Puerto Rico.

Taxes—Foreign Fixed-Price Contracts.
Taxes—Fixed-Price Contracts with Foreign
Governments.

Taxes—Foreign Cost-Reimbursement Contracts.
Taxes—Cost-Reimbursement Contracts with Foreign
Governments.

State of New Mexico Gross Receipts and
Compensating Tax.

Cost Accounting Standards Notices and Certification.
Cost Accounting Standards.

Disclosure and Consistency of Cost Accounting
Practices.

Consistency in Cost Accounting Practices.

Cost Accounting Standards—Educational Institution.
Administration of Cost Accounting Standards.
[Reserved]

Payments.

Payments under Fixed-Price Research and
Development Contracts.

Payments under Personal Services Contracts.
Payments under Transportation Contracts and
Transportation-Related Services Contracts.
Payments under Fixed-Price Construction Contracts.
Payment under Communication Service Contracts
with Common Carriers.

Payments under Time-and-Materials and Labor-Hour
Contracts.

Discounts for Prompt Payment.
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52.232-9
52.232-10

52.232-11
52.232-12
52.232-13
52.232-14

52.232-15
52.232-16
52.232-17
52.232-18
52.232-19
52.232-20
52.232-21
52.232-22
52.232-23
52.232-24
52.232-25
52.232-26

52.232-27
52.232-28
52.232-29

52.232-30
52.232-31
52.232-32
52.232-33

52.232-34

52.233-1
52.233-2
52.233-3
52.234-1

52.235

52.236-1
52.236-2
52.236-3
52.236-4
52.236-5
52.236-6
52.236-7
52.236-8
52.236-9

52.236-10
52.236-11
52.236-12
52.236-13
52.236-14
52.236-15
52.236-16
52.236-17
52.236-18

Limitation on Withholding of Payments.
Payments under Fixed-Price Architect-Engineer
Contracts.

Extras.

Advance Payments.

Notice of Progress Payments.

Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.
Progress Payments Not Included.

Progress Payments.

Interest.

Availability of Funds.

Availability of Funds for the Next Fiscal Year.
Limitation of Cost.

Limitation of Cost (Facilities).

Limitation of Funds.

Assignment of Claims.

Prohibition of Assignment of Claims.

Prompt Payment.

Prompt Payment for Fixed-Price Architect-Engineer
Contracts.

Prompt Payment for Construction Contracts.
[Reserved]

Terms for Financing of Purchases of Commercial
[tems.

Installment Payments for Commercia ltems.
Invitation to Propose Financing Terms.
Performance-Based Payments.

Mandatory Information for Electronic Funds Transfer
Payment.

Optional Information for Electronic Funds Transfer
Payment.

Disputes.

Service of Protest.

Protest after Award.

Industrial Resources Developed Under Defense
Production Act Title 1.

[Reserved]

Performance of Work by the Contractor.
Differing Site Conditions.

Site Investigation and Conditions Affecting the Work.
Physical Data.

Material and Workmanship.

Superintendence by the Contractor.

Permits and Responsibilities.

Other Contracts.

Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements.
Operations and Storage Areas.

Use and Possession Prior to Completion.
Cleaning Up.

Accident Prevention.

Availability and Use of Utility Services.
Schedules for Construction Contracts.

Quantity Surveys.

Layout of Work.

Work Oversight in Cost-Reimbursement Construction
Contracts.

52.236-19
52.236-20
52.236-21
52.236-22
52.236-23
52.236-24
52.236-25
52.236-26
52.236-27
52.236-28
52.237-1

52.237-2

52.237-3
52.237-4
52.237-5
52.237-6
52.237-7
52.237-8

52.237-9

52.237-10
52.238
52.239-1
52.240
52.241
52.241-1

52.241-2
52.241-3
52.241-4
52.241-5
52.241-6
52.241-7

52.241-8

52.241-9
52.241-10
52.241-11
52.241-12
52.241-13
52.242-1
52.242-2
52.242-3
52.242-4

Organization and Direction of the Work.

[Reserved]

Specifications and Drawings for Construction.
Design Within Funding Limitations.

Responsibility of the Architect-Engineer Contractor.
Work Oversight in Architect-Engineer Contracts.
Requirements for Registration of Designers.
Preconstruction Conference.

Site Visit (Construction).

Preparation of Proposals—Construction.

Site Visit.

Protection of Government Buildings, Equipment, and
Vegetation.

Continuity of Services.

Payment by Government to Contractor.

Payment by Contractor to Government.

Incremental Payment by Contractor to Government.
Indemnification and Medical Liability Insurance.
Restriction on Severance Payments to Foreign
Nationals.

Waiver of Limitation on Severance Payments to
Foreign Nationals.

Identification of Uncompensated Overtime.
[Reserved]

Privacy or Security Safeguards.

[Reserved]

Utility Services Provisions and Clauses.

Electric Service Territory Compliance
Representation.

Order of Precedence—Ultilities.

Scope and Duration of Contract.

Change in Class of Service.

Contractor's Facilities.

Service Provisions.

Change in Rates or Terms and Conditions of Service
for Regulated Services.

Change in Rates or Terms and Conditions of Service
for Unregulated Services.

Connection Charge.

Termination Liability.

Multiple Service Locations.

Nonrefundable, Nonrecurring Service Charge.
Capital Credits.

Notice of Intent to Disallow Costs.

Production Progress Reports.

Penalties for Unallowable Costs.

Certification of Final Indirect Costs.

52.242-5—52.242-9 [Reserved]

52.242-10

52.242-11

52.242-12
52.242-13
52.242-14
52.242-15
52.242-16
52.242-17

F.0.b. Origin—Government Bills of Lading or
Prepaid Postage.

F.o.b. Origin—Government Bills of Lading or Indicia
Mail.

Report of Shipment (REPSHIP).

Bankruptcy.

Suspension of Work.

Stop-Work Order.

Stop-Work Order—Fecilities.

Government Delay of Work.
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52.243-1
52.243-2
52.243-3
52.243-4
52.243-5
52.243-6
52.243-7
52.244-1
52.244-2
52.244-3
52.244-4

52.244-5
52.244-6

52.245-1
52.245-2
52.245-3
52.245-4
52.245-5

52.245-6

52.245-7
52.245-8
52.245-9
52.245-10
52.245-11
52.245-12

52.245-13

52.245-14
52.245-15
52.245-16
52.245-17
52.245-18
52.245-19
52.246-1
52.246-2
52.246-3
52.246-4
52.246-5
52.246-6
52.246-7

52.246-8

52.246-9

52.246-10
52.246-11

52.246-12
52.246-13

52.246-14

Changes—Fixed-Price.
Changes—Cost-Reimbursement.
Changes—Time-and-Materials or Labor-Hours.
Changes.

Changes and Changed Conditions.

Change Order Accounting.

Notification of Changes.

[Reserved]

Subcontracts.

[Reserved]

Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
Competition in Subcontracting.

Subcontracts for Commercial Items and Commercial
Components.

Property Records.

Government Property (Fixed-Price Contracts).
Identification of Government-Furnished Property.
Government-Furnished Property (Short Form).
Government Property (Cost-Reimbursement, Time-
and-Material, or Labor-Hour Contracts).
Liability for Government Property (Demolition
Services Contracts).

Government Property (Consolidated Facilities).
Liability for the Facilities.

Use and Charges.

Government Property (Facilities Acquisition).
Government Property (Facilities Use).

Contract Purpose (Nonprofit Educational
Institutions).

Accountable Facilities (Nonprofit Educational
Institutions).

Use of Government Facilities.

Transfer of Title to the Facilities.

Facilities Equipment Modernization.

Specia Tooling.

Specia Test Equipment.

Government Property Furnished “As|s.”
Contractor Inspection Requirements.

Inspection of Supplies—Fixed-Price.

Inspection of Supplies—Cost-Reimbursement.
Inspection of Services—Fixed-Price.

Inspection of Services—Cost-Reimbursement.
Inspection—Time-and-Material and Labor-Hour.
Inspection of Research and Development— Fixed
Price.

Inspection of Research and Development— Cost
Reimbursement.

Inspection of Research and Development (Short
Form).

Inspection of Facilities.

Higher-Level Contract Quality Requirement
(Government Specification).

Inspection of Construction.

I nspection—Dismantling, Demoalition, or Removal of
Improvements.

Inspection of Transportation.
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52.246-15
52.246-16
52.246-17
52.246-18
52.246-19

52.246-20
52.246-21
52.246-22
52.246-23
52.246-24
52.246-25
52.247-1
52.247-2
52.247-3

52.247-4
52.247-5
52.247-6
52.247-7
52.247-8
52.247-9
52.247-10
52.247-11
52.247-12
52.247-13
52.247-14
52.247-15

52.247-16

52.247-17
52.247-18
52.247-19
52.247-20

52.247-21

52.247-22

52.247-23

52.247-24
52.247-25

52.247-26
52.247-27
52.247-28
52.247-29
52.247-30
52.247-31
52.247-32
52.247-33
52.247-34
52.247-35
52.247-36
52.247-37

Certificate of Conformance.

Responsihility for Supplies.

Warranty of Supplies of a Noncomplex Nature.
Warranty of Supplies of a Complex Nature.
Warranty of Systems and Equipment under
Performance Specifications or Design Criteria.
Warranty of Services.

Warranty of Construction.

[Reserved]

Limitation of Liability.

Limitation of Liability—High-Value Items.
Limitation of Liability—Services.

Commercia Bill of Lading Notations.

Permits, Authorities, or Franchises.

Capability to Perform a Contract for the Relocation
of a Federal Office.

Inspection of Shipping and Receiving Facilities.
Familiarization with Conditions.

Financial Statement.

Freight Excluded.

Estimated Weights or Quantities Not Guaranteed.
Agreed Weight—Genera Freight.

Net Weight—General Freight.

Net Weight—Household Goods or Office Furniture.
Supervision, Labor, or Materials.

Accessorial Services—Moving Contracts.
Contractor Responsihility for Receipt of Shipment.
Contractor Responsibility for Loading and
Unloading.

Contractor Responsibility for Returning Undelivered
Freight.

Charges.

Multiple Shipments.

Stopping in Transit for Partial Unloading.
Estimated Quantities or Weights for Evaluation of
Offers.

Contractor Liability for Personal Injury and/or
Property Damage.

Contractor Liability for Loss of and/or Damage to
Freight other than Household Goods.

Contractor Liability for Loss of and/or Damage to
Household Goods.

Advance Notification by the Government.
Government-Furnished Equipment With or Without
Operators.

Government Direction and Marking.

Contract Not Affected by Oral Agreement.
Contractor's Invoices.

F.0.b. Origin.

F.o.b. Origin, Contractor's Fecility.

F.0.b. Origin, Freight Allowed.

F.o.b. Origin, Freight Prepaid.

F.0.b. Origin, with Differentials.

F.0.b. Destination.

F.0.b. Destination, within Consignee's Premises.
F.as. Vessdl, Port of Shipment.

F.0.b. Vessel, Port of Shipment.
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Percent decrease [Contracting Officer insert
percentage]
Thisincrease or decrease shall apply to ¥

(End of clause)

* Contracting Officer shall insert in the blank the designa-
tion(s) to which the percentages apply, such as—
(1) The total contract quantity;
(2) Item 1 only;
(3) Each quantity specified in the delivery schedule;
(4) The total item quantity for each destination;or
(5) The total quantity of each item without regard to desti-
nation.

52.211-17 Delivery of Excess Quantities.
As prescribed in 11.703(b), insert the following clause:

DELIVERY OF EXCESS QUANTITIES (SEP 1989)

The Contractor is responsible for the delivery of each
item quantity within allowable variations, if any. If the
Contractor delivers and the Government receives quantities
of any item in excess of the quantity called for (after con-
sidering any allowable variation in quantity), such excess
quantities will be treated as being delivered for the conve-
nience of the Contractor. The Government may retain such
excess quantities up to $250 in value without compensating
the Contractor therefor, and the Contractor waives all right,
title, or interests therein. Quantities in excess of $250 will,
a the option of the Government, either be returned at the
Contractor’s expense or retained and paid for by the
Government at the contract unit price.

(End of clause)

52.211-18 Variation in Estimated Quantity.

As prescribed in 11.703(c), insert the following clause in
solicitations and contracts when a fixed-price construction
contract is contemplated that authorizes a variation in the
estimated quantity of unit-priced items:

VARIATION IN ESTIMATED QUANTITY (APR 1984)

If the quantity of a unit-priced item in this contract is an
estimated quantity and the actual quantity of the unit-priced
item varies more than 15 percent above or below the esti-
mated quantity, an equitable adjustment in the contract price
shall be made upon demand of either party. The equitable
adjustment shall be based upon any increase or decrease in
costs due solely to the variation above 115 percent or below
85 percent of the estimated quantity. If the quantity varia-
tion is such asto cause an increase in the time necessary for
completion, the Contractor may request, in writing, an
extension of time, to be received by the Contracting Officer
within 10 days from the beginning of the delay, or within
such further period as may be granted by the Contracting

Officer before the date of fina settlement of the contract.
Upon the receipt of a written request for an extension, the
Contracting Officer shall ascertain the facts and make an
adjustment for extending the completion date as, in the
judgement of the Contracting Officer, isjustified.

(End of clause)

52.212-1 Instructionsto Offerors—Commercial Items.
As prescribed in 12.301(b)(1), insert the following
provision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS
(Auc 1998)

(8 Sandard industrial classification (SC) code and
small business size standard. The SIC code and small busi-
ness size standard for this acquisition appear in Block 10 of
the solicitation cover sheet (SF 1449). However, the small
business size standard for a concern which submits an offer
in its own name, but which proposes to furnish an item
which it did not itself manufacture, is 500 employees.

(b) Submission of offers. Submit signed and dated offers
to the office specified in this solicitation at or before the
exact time specified in this solicitation. Offers may be sub-
mitted on the SF 1449, |etterhead stationery, or as otherwise
specified in the solicitation. As a minimum, offers must
show—

(1) The solicitation number;

(2) Thetime specified in the solicitation for receipt of
offers;

(3) The name, address, and telephone number of the
offeror;

(4) A technical description of the items being offered
in sufficient detail to evaluate compliance with the require-
ments in the solicitation. This may include product
literature, or other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) “Remit to” address, if different than mailing
address;

(8) A completed copy of the representations and cer-
tifications at FAR 52.212-3;

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as
an evaluation factor, to include recent and relevant contracts
for the same or similar items and other references (includ-
ing contract numbers, points of contact with telephone
numbers and other relevant information); and

(11) If the offer is not submitted on the SF 1449,
include a statement specifying the extent of agreement with
all terms, conditions, and provisions included in the solici-
tation. Offersthat fail to furnish required representations or
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information, or reject the terms and conditions of the solic-
itation may be excluded from consideration.

(c) Period for acceptance of offers. The offeror agrees
to hold the prices in its offer firm for 30 calendar days from
the date specified for receipt of offers, unless another time
period is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time
specified for receipt of offers. Unless otherwise specifiedin
this solicitation, these samples shall be submitted at no
expense to the Government, and returned at the sender's
request and expense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting aternative terms and conditions or
commercid itemsfor satisfying the requirements of this solic-
itation. Each offer submitted will be evaluated separately.

(f) Lateoffers. Offersor modifications of offers received
at the address specified for the receipt of offers after the exact
time specified for receipt of offers will not be considered.

(g) Contract award (not applicable to Invitation for Bids).
The Government intends to evaluate offers and award a con-
tract without discussions with offerors. Therefore, the
offeror's initial offer should contain the offeror's best terms
from a price and technical standpoint. However, the
Government reserves the right to conduct discussions if later
determined by the Contracting Officer to be necessary. The
Government may reject any or all offersif such actionisinthe
public interest; accept other than the lowest offer; and waive
informalities and minor irregularitiesin offers received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror quali-
fies the offer by specific limitations. Unless otherwise
provided in the Schedule, offers may not be submitted for
quantities less than those specified. The Government
reserves the right to make an award on any item for a quan-
tity less than the quantity offered, at the unit prices offered,
unless the offeror specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1)(i) The GSA Index of Federal Specifications,
Standards and Commerciad Item Descriptions, FPMR Part
101-29, and copies of specifications, standards, and commer-
cia item descriptions cited in this solicitation may be
obtained for afee by submitting a request to—

GSA Federal Supply Service Specifications Section
Suite 8100

470 East L' Enfant Plaza, SW

Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.
(ii) If the General Services Administration,
Department of Agriculture, or Department of Veterans
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Affairs issued this solicitation, a single copy of specifica-
tions, standards, and commercial item descriptions cited in
this solicitation may be obtained free of charge by submit-
ting a request to the addressee in paragraph (i)(1)(i) of this
provision. Additiona copies will be issued for afee.

(2) The DoD Index of Specifications and Standards
(DoDISS) and documents listed in it may be obtained
from the—

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D

700 Robbins Avenue

Philadel phia, PA 19111-5094

Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.
(i) Automatic distribution may be obtained on a
subscription basis.
(ii) Order forms, pricing information, and cus-
tomer support information may be obtained—
(A) By telephone at (215) 697-2667/2179; or
(B) Through the DoODSSP Internet site at
http://www.dodssp.daps.mil.

(3) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepa-
ration, publication, or maintenance.

(j) Data Universal Numbering System (DUNS) Number.
(Applies to offers exceeding $25,000.) The offeror shall
enter, in the block with its name and address on the cover
page of its offer, the annotation “DUNS’ followed by the
DUNS number that identifies the offeror’'s name and
address. If the offeror does not have a DUNS number, it
should contact Dun and Bradstreet to obtain one at no
charge. An offeror within the United States may call 1-800-
333-0505. The offeror may obtain more information
regarding the DUNS number, including locations of local
Dun and Bradstreet Information Services offices for offer-
ors located outside the United States, from the Internet
home page at http://www.dnb.con/. If an offeror is unable
to locate alocal service center, it may send an e-mail to Dun
and Bradstreet at globalinfo@mail.dnb.com.

(End of provision)

52.212-2 Evaluation—Commercial Items
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EvALUATION—COMMERCIAL ITEMS (JAN 1999)

(8 The Government will award a contract resulting
from this solicitation to the responsible offeror whose offer
conforming to the solicitation will be most advantageous to
the Government, price and other factors considered. The
following factors shall be used to evaluate offers:
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[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of theitem offered to
meet the Government requirement; (ii) price; (iii) past per-
formance (see FAR 15.304); (iv) small disadvantaged
business participation; and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.](b)
Options. The Government will evaluate offers for award
purposes by adding the total price for all optionsto the total
price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced. Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party. Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
awritten notice of withdrawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
ComMERCIAL ITEMS (JAN 1999)

(a) Definitions. As used in this provision:

“Emerging small business” means a small business con-
cern whose size is no greater than 50 percent of the
numerical size standard for the standard industrial classifi-
cation code designated.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR Part 121 and size standards in
this solicitation.

“Women-owned small business concern” means a small
business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at

least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women;
or in the case of any publicly owned business, at least 51
percent of the stock of which is owned by one or more
women; and whose management and daily business opera-
tions are controlled by one or more women.

(b) Taxpayer identification number (TIN) (26 U.S.C.
6050M). (1) Taxpayer Identification Number (TIN).

LITIN:

[JTIN has been applied for.

[JTIN is not required because:

[J Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have income
effectively connected with the conduct of atrade or business
in the U.S. and does not have an office or place of business
or afiscal paying agent in the U.S,;

[J Offeror is an agency or instrumentality of afor-
eign government;

[] Offeror is an agency or instrumentality of a
Federal, state, or local government;

[ ] Other. State basis.

(2) Corporate status.

[J Corporation providing medical and health care ser-
vices, or engaged in the billing and collecting of payments
for such services,

[J Other corporate entity;

[ Not a corporate entity:

[J Sole proprietorship

[J Partnership

[J Hospital or extended care facility described in
26 CFR 501(c)(3) that is exempt from taxation under 26
CFR 501(a).

(3) Common parent.

[] Offeror is not owned or controlled by a common
parent:

[J Name and TIN of common parent:

Name

TIN

(c) Offerors must compl ete the following representations
when the resulting contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia. Check all that apply.

(1) Small business concern. The offeror represents as
part of itsoffer that it [] is,[[]isnot asmall business concern.

(2) Small disadvantaged business concern. The
offeror represents, for general statistical purposes, that it [
is, [ is not, a small disadvantaged business concern as
defined in 13 CFR 124.1002.
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(3) Women-owned small business concern. The
offeror represents that it [J is, [J is not a women-owned
small business concern.

NoTe: Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold.

(4) Women-owned business concern. The offeror repre-
sentsthat it [ is, []isnot, awomen-owned business concern.

(5) Tiebid priority for labor surplusarea concerns. If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which coststo be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price:

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) (Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).) The
offeror represents as part of its offer that it []is, []isnot an
emerging small business.

(ii) (Complete only for solicitationsindicated in an
addendum as being for one of the targeted industry cate-
gories (TICs) or four designated industry groups (DIGs).)
Offeror represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annua gross revenue for
the last 3 fiscal years (check the Average Annua Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):

AVERAGE ANNUAL GROSS
NUMBER OF EMPLOYEES
REVENUES

___ 50 0r fewer __ $1millionorless
__51—100 __$1,000,001—$%$2 million
__101—250 __$2,000,001—$3.5 million
__ 251—500 __ $3,500,001—$5 million
__ 501—750 __ $5,000,001—$10 million
__ 751—1,000 __$10,000,001—%$17 million
___ Over 1,000 __ Over $17 million

(7) (Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation
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Adjustment for Small Disadvantaged Business Concerns, or
FAR 52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, and the
offeror desires a benefit based on its disadvantaged status.)
(i) General. The offeror represents that either—

(A) It T is, [ is not certified by the Small
Business Administration as a small disadvantaged business
concern and is listed, on the date of this representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration, and that no
material changein disadvantaged ownership and control has
occurred since its certification, and, where the concern is
owned by one or more individuals claiming disadvantaged
status, the net worth of each individual upon whom the cer-
tification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It [J has, [ has not submitted a completed
application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material changein disadvantaged ownership and control has
occurred since its application was submitted.

(if) [J Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is a joint
venture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph
(©)(7)(i) of this provision is accurate for the small disadvan-
taged business concern that is participating in the joint
venture. [The offeror shall enter the name of the small dis-
advantaged business concern that is participating in the
joint venture: ]

(d) Certifications and representations required to imple-
ment provisions of Executive Order 11246—(1)
Certification of non-segregated facilities. (Applies only if
the contract amount is expected to exceed $10,000)—By
submission of this offer, the offeror certifies that it does not
and will not maintain or provide for its employees, any
facilities that are segregated on the basis of race, color, reli-
gion, or national origin because of habit, local custom, or
otherwise and that it does not and will not permit its
employees to perform their services at any location where
segregated facilities are maintained. The offeror agreesthat
a breach of this certification is a violation of the Equal
Opportunity clause in the contract.

(2) Previous contracts and compliance. The offeror
represents that—

() It I has, [J has not, participated in a previous
contract or subcontract subject either to the Equa
Opportunity clause of this solicitation, the clause originaly
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contained in Section 310 of Executive Order 10925, or the
clause contained in Section 201 of Executive Order 11114;
and

(i) 1t [J has, [ has not, filed all required compli-
ance reports.

(3) Affirmative Action Compliance. The offeror rep-
resents that—

(i) It [ has developed and has on file, [J has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR Subparts 60-1 and 60-2), or

(i) It I has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352). (Appliesonly if the
contract is expected to exceed $100,000.) By submission of
its offer, the offeror certifiesto the best of its knowledge and
belief that no Federal appropriated funds have been paid or
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, aMember of
Congress, an officer or employee of Congress or an
employee of a Member of Congress on his or her behalf in
connection with the award of any resultant contract.

(f) Buy American Act—Trade Agreements—Balance of
Payments Program Certificate. (Appliesonly if FAR clause
52.225-9, Buy American Act—Trade Agreement—Balance
of Payments Program, is included in this solicitation.) (1)
The offeror hereby certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a
domestic end product (as defined in the clause entitled “ Buy
American Act—Trade Agreements—Balance of Payments
Program”) and that components of unknown origin have
been considered to have been mined, produced, or manu-
factured outside the United States, a designated country, a
North American Free Trade Agreement (NAFTA) country,
or a Caribbean Basin country, as defined in section 25.401
of the Federal Acquisition Regulation.

(2) Excluded End Products:

LiNE ITEM No. CouNTRY OF ORIGIN

(3) Offerswill be evaluated by giving certain prefer-
ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products. In
order to obtain these preferences in the evaluation of each

excluded end product listed in paragraph (f)(2) of this pro-
vision, offerors must identify and certify below those
excluded end products that are designated or NAFTA coun-
try end products, or Caribbean Basin country end products.
Productsthat are not identified and certified below will not
be deemed designated country end products, NAFTA coun-
try end products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line item
numbers in the following:

(i) The offeror certifies that the following supplies
qualify as “designated or NAFTA country end products’ as
those terms are defined in the clause entitled “Buy American
Act—Trade Agreements—Balance of Payments Program”:

(Insert line item numbers)

(i) The offeror certifies that the following sup-
plies qualify as “Caribbean Basin country end products’ as
that term is defined in the clause entitled “Buy American
Act—Trade Agreements—Balance of Payments Program”:

(Insert line item numbers)
(4) Offerswill be evaluated in accordance with FAR
Part 25.

(9)(1) Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program. (Applies only if FAR clause 52.225-21, Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program, is
included in this solicitation.) (i) The offeror certifies that
each end product being offered, except those listed in para-
graph (g)(1)(ii) of this provision, is a domestic end product
(as defined in the clause entitled “ Buy American Act—North
American Free Trade Agreement Implementation Act—
Balance of Payments Program,” and that components of
unknown origin have been considered to have been mined,
produced, or manufactured outside the United States.

(i) Excluded End Products:

LINE ITEM No. CoUNTRY OF ORIGIN

(List as necessary)

(iii) Offers will be evaluated by giving certain
preferences to domestic end products or NAFTA country
end products over other end products. In order to obtain
these preferences in the evaluation of each excluded end
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product listed in paragraph (g)(1)(ii) of this provision, offer-
ors must identify and certify below those excluded end
products that are NAFTA country end products. Products
that are not identified and certified below will not be
deemed NAFTA country end products. The offeror certifies
that the following supplies qualify as “NAFTA country end
products’ as that term is defined in the clause entitled “Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program”:

(Insert line item numbers)
(iv) Offers will be evaluated in accordance with
Part 25 of the Federal Acquisition Regulation. In addition,
if this solicitation is for supplies for use outside the United
States, an evaluation factor of 50 percent will be applied to
offers of end products that are not domestic or NAFTA
country end products.

(2) Alternate I. If Alternate | to the clause at
52.225-21 isincluded in this solicitation, substitute the fol-
lowing paragraph (g)(1)(iii) for paragraph (g)(1)(iii) of this
provision:

(9)(1)(iii) Offers will be evaluated by giving certain
preferences to domestic end products or Canadian end prod-
ucts over other end products. In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must iden-
tify and certify below those excluded end products theat are
Canadian end products. Products that are not identified and
certified below will not be deemed Canadian end products.

The offeror certifies that the following supplies qualify
as “Canadian end products’ as that term is defined in the
clause entitled “Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program”:

[Insert line item numbers)

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). The offeror
certifies, to the best of its knowledge and belief, that—

(1) Theofferor and/or any of itsprincipals] are, [ are
not presently debarred, suspended, proposed for debarment, or
declared indligible for the award of contracts by any Federa
agency, and

(2) TJ Have, [ have not, within a three-year period
preceding this offer, been convicted of or had a civil judg-
ment rendered against them for: commission of fraud or a
criminal offensein connection with obtaining, attempting to
obtain, or performing a Federal, state or local government
contract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of offers; or
commission of embezzlement, theft, forgery, bribery, falsi-
fication or destruction of records, making false statements,
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tax evasion, or receiving stolen property; and L] are, [] are
not presently indicted for, or otherwise criminally or civilly
charged by a Government entity with, commission of any of
these offenses.

(End of provision)

Alternate | (Oct 1998). As prescribed in 12.301(b)(2),
add the following paragraph (c)(8) to the basic provision:

(8) (Complete if the offeror has represented itself as
disadvantaged in paragraph (c)(2) or (c)(7) of this provi-
sion.) [The offeror shall check the category in which its
ownership falls]:

Black American.
Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

__ Asdian-Pecific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Taiwan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Palau),
Republic of the Marshal Islands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

_____ Subcontinent Asian (Asian-Indian) American

(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

52.212-4 Contract Conditions—
Commercial Items.

Asprescribed in 12.301(b)(3), insert the following clause:

Terms and

CoNTRACT TERMS AND CONDITIONS—COMMERCIAL ITEMS
(APrR 1998)

(8) Inspection/Acceptance. The Contractor shall only
tender for acceptance those items that conform to the
requirements of this contract. The Government reservesthe
right to inspect or test any supplies or services that have
been tendered for acceptance. The Government may
require repair or replacement of nonconforming supplies or
reperformance of nonconforming services at no increase in
contract price. The Government must exercise its post-
acceptance rights—

(1) Within areasonable time after the defect wasdis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the con-
dition of the item, unless the change is due to the defect in
the item.

(b) Assignment. The Contractor or its assignee’s rights
to be paid amounts due as a result of performance of this
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contract, may be assigned to a bank, trust company, or other
financing institution, including any Federal lending agency
in accordance with the Assignment of Claims Act
(31 U.S.C. 3727).

(c) Changes. Changes in the terms and conditions of
this contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract
Disputes Act of 1978, as amended (41 U.S.C. 601-613).
Failure of the parties to this contract to reach agreement on
any request for equitable adjustment, claim, appeal or action
arising under or relating to this contract shall be a dispute to
be resolved in accordance with the clause at FAR 52.233-1,
Disputes, which is incorporated herein by reference. The
Contractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising
under the contract.

(e) Definitions. The clause at FAR 52.202-1,
Definitions, is incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, gquarantine
restrictions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably
possible after the commencement of any excusable delay,
setting forth the full particulars in connection therewith,
shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting
Officer of the cessation of such occurrence.

(g) Invoice. The Contractor shall submit an origina
invoice and three copies (or electronic invoice, if autho-
rized,) to the address designated in the contract to receive
invoices. An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item number and,
if applicable, the order number;

(4) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(5) Shipping number and date of shipment including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(6) Terms of any prompt payment discount offered;

(7) Name and address of official to whom payment is
to be sent; and

(8) Name, title, and phone number of person to be
notified in event of defective invoice.

Invoices will be handled in accordance with the Prompt
Payment Act (31 U.S.C. 3903) and Office of Management
and Budget (OMB) Circular A-125, Prompt Payment.

Contractors are encouraged to assign an identification num-
ber to each invoice.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents againgt lia
bility, including costs, for actual or alleged direct or
contributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, arising
out of the performance of this contract, provided the Contractor
is reasonably notified of such claims and proceedings.

(i) Payment. Payment shall be made for items accepted
by the Government that have been delivered to the delivery
destinations set forth in this contract. The Government will
make payment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment. Unless otherwise
provided by an addendum to this contract, the Government
shall make payment in accordance with the clause at FAR
52.232-33, Mandatory Information for Electronic Funds
Transfer Payment, which is incorporated herein by refer-
ence. In connection with any discount offered for early
payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified pay-
ment date if an electronic funds transfer payment is made.

() Riskofloss. Unlessthe contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until,
and shall pass to the Government upon:

(1) Délivery of the suppliesto acarrier, if transporta-
tionisf.o.b. origin; or

(2) Délivery of the supplies to the Government at the
destination specified in the contract, if transportation is
f.0.b. destination.

(k) Taxes. The contract price includes all applicable
Federal, State, and local taxes and duties.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of
such termination, the Contractor shall immediately stop all
work hereunder and shall immediately cause any and all of
its suppliers and subcontractors to cease work. Subject to
the terms of this contract, the Contractor shall be paid a per-
centage of the contract price reflecting the percentage of the
work performed prior to the notice of termination, plus rea-
sonable charges the Contractor can demonstrate to the
satisfaction of the Government using its standard record
keeping system, have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principlesfor this pur-
pose. This paragraph does not give the Government any
right to audit the Contractor’s records. The Contractor shall
not be paid for any work performed or costs incurred which
reasonably could have been avoided.
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(m) Termination for cause. The Government may ter-
minate this contract, or any part hereof, for cause in the
event of any default by the Contractor, or if the Contractor
fails to comply with any contract terms and conditions, or
fails to provide the Government, upon request, with ade-
guate assurances of future performance. In the event of
termination for cause, the Government shall not be liable to
the Contractor for any amount for supplies or services not
accepted, and the Contractor shall be liable to the
Government for any and al rights and remedies provided by
law. If it isdetermined that the Government improperly ter-
minated this contract for default, such termination shall be
deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract,
title to items furnished under this contract shall pass to the
Government upon acceptance, regardless of when or where
the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided
by an express or implied warranty, the Contractor will not
be liable to the Government for consegquential damages
resulting from any defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, executive
orders, rules and regulations applicable to its performance
under this contract.

() Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relating
to limitations on the use of appropriated funds to influence cer-
tain Federal contracts; 18 U.S.C. 431 relating to officids not to
benefit; 40 U.S.C. 327, & seq., Contract Work Hours and
Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback Act of
1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to whistle-
blower protections; 49 U.S.C. 40118, Fly American; and 41
U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistencies in this
solicitation or contract shall be resolved by giving prece-
dence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) Theclause at 52.212-5.

(4) Addendato this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)
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52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following
clause:

CoNTRACT TERMSAND CONDITIONS REQUIRED TO IMPLEMENT
STATUTES OR EXEcuTIVE ORDERS—COMMERCIAL ITEMS
(JaN 1999)

(a8 The Contractor agrees to comply with the following
FAR clauses, which are incorporated in this contract by ref-
erence, to implement provisions of law or executive orders
applicable to acquisitions of commercial items:

(1) 52.222-3, Conwvict Labor (E.O. 11755); and
(2) 52.233-3, Protest after Award (31 U.S.C 3553).

(b) The Contractor agrees to comply with the FAR
clausesin this paragraph (b) which the contracting officer has
indicated as being incorporated in this contract by reference
to implement provisions of law or executive orders applica-
ble to acquisitions of commercial items or components:

(Contracting Officer shall check as appropriate.)

_ (1) 52.203-6, Restrictions on Subcontractor Sales
to the Government, with Alternate 1 (41 U.S.C.
253g and 10 U.S.C. 2402).

_ (2) [Reserved]

__(8) 52.219-8, Utilization of Small Business
Concerns and Small Disadvantaged Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

(4 52.219-9, Small, Small Disadvantaged and
Women-Owned Small Business Subcontracting
Plan (15 U.S.C. 637 (d)(4)).

___(5) 52.219-14, Limitation on Subcontracting
(15 U.S.C. 637(a)(14)).

____ (B)(i)) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business
Concerns (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323) (if the offeror elects to waive the
adjustment, it shall so indicate in its offer).

(i) Alternate | of 52.219-23.

_ (7)) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323).

(8 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

_(9) 52.222-26, Equal Opportunity (E.O. 11246).

___ (10) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38
U.S.C. 4212).

___(11) 52.222-36, Affirmative Action for Workerswith |
Disahilities (29 U.S.C. 793).
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__ (12) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietham Era (38 U.S.C.
4212).

__ (13) 52.225-3, Buy American Act—Supplies
(41 U.S.C. 10).

__(14) 52.225-9, Buy American Act—Trade
Agreements Act—Balance of Payments Program
(41 U.S.C. 10, 19 U.S.C. 2501-2582).

___ (15) [Reserved]

___ (16) 52.225-18, European Union Sanction for End
Products (E.O. 12849).

_ (17) 52.225-19, European Union Sanction for
Services (E.O. 12849).

__ (18)(i) 52.225-21, Buy American Act—North
American Free Trade Agreement |mplementation
Act—Balance of Payments Program (41 U.S.C 10,
Pub. L. 103-187).

. (i) Alternate | of 52.225-21.

_ (19) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 552a).

___ (20) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (46 U.S.C. 1241).

(c) The Contractor agrees to comply with the FAR
clauses in this paragraph (c), applicable to commercia ser-
vices, which the Contracting Officer has indicated as being
incorporated in this contract by reference to implement pro-
visions of law or executive orders applicable to acquisitions
of commercial items or components:

(Contracting Officer check as appropriate.)

_ (1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_ (3) 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment (Multiple
Year and Option Contracts) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract
Pursuant to Predecessor Contractor Collective
Bargaining Agreement (CBA) (41 U.S.C. 351, et
seq.).

(d) Comptroller General Examination of Record. The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, isin excess of the simplified acquisition thresh-
old, and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or
an authorized representative of the Comptroller General,
shall have access to and right to examine any of the
Contractor’s directly pertinent records involving transac-
tions related to this contract.

(2) The Contractor shall make available at its offices
at all reasonable times the records, materials, and other evi-
dence for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any shorter
period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this contract. If this con-
tract is completely or partialy terminated, the records
relating to the work terminated shall be made available for
3 years after any resulting final termination settlement.
Records relating to appeals under the disputes clause or to
litigation or the settlement of claims arising under or relat-
ing to this contract shall be made available until such
appeals, litigation, or claims are finally resolved.

(3) As used in this clause, records include books,
documents, accounting procedures and practices, and other
data, regardless of type and regardless of form. This does
not require the Contractor to create or maintain any record
that the Contractor does not maintain in the ordinary course
of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than those
listed below (and as may be required by an addenda to this
paragraph to establish the reasonableness of prices under
Part 15), in a subcontract for commercial items or commer-
cial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately-Owned U.S.-
Flagged Commercial Vessels (46 U.S.C. 1241) (flow down
not required for subcontracts awarded beginning May 1,
1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FasT PAYMENT PROCEDURE (FEB 1998)

(&) General. The Government will pay invoices based
on the Contractor's delivery to a post office or common car-
rier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—
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(i) A post office or common carrier for shipment
to the specific destination; or

(if) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the Contractor
shall—

(i) Assume al responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so
by the Contracting Officer within 180 days from the date
title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare aninvoice as provided in this contract,
order, or blanket purchase agreement; and

(if) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The Contractor shall
not include the cost of parcel post insurance. If transporta
tion charges are stated separately on the invoice, the
Contractor shall retain related paid freight bills or other
transportation billings paid separately for aperiod of 3 years
and shall furnish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the
Contractor shall prepare the receiving report on the pre-
scribed form or, aternatively, shall include the following
information on the invoice, in addition to that required in
paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO
RECEIVING REPORT PREPARED."

(if) Shipment number.

(iii) Mode of shipment.

(iv) Atlineitem level—

(A) National stock number and/or manufac-
turer's part number;

(B) Unit of measure;

(C) Ship-To Poaint;

(D) Mark-For Poaint, if in the contract; and

(E) FEDSTRIP/MILSTRIP document number,
if in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of areceiving report on a
prescribed form, the Contractor shall include on the invoice
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the following information at the line item level, in addition
to that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(ilf) FEDSTRIP/MILSTRIP document number, if
in the contract.

(5) Where a receiving report is not required, the
Contractor shall include a copy of the invoice in each ship-
ment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being hilled to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor
shall mark all outer shipping containers "FAST PAY."

(End of clause)

52.213-2 Invoices.
Asprescribed in 13.302-5(b), insert the following clause:

INvoICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis of
the invoice, which must state—

(8) The gtarting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
Asprescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WiTHHOLD
PERFORMANCE, and notify the Contracting Officer immedi-
ately, giving your guotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial I1tems).
Asprescribed in 13.302-5(d), insert the following clause:
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(2) Offers on the non-set-aside portion will be evalu-
ated first and award will be made on that portion in
accordance with the provisions of this solicitation.

(3) The set-aside portion will be awarded at the high-
est unit price(s) in the contract(s) for the non-set-aside
portion, adjusted to reflect transportation and other costs
appropriate for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that sub-
mitted responsive offers on the non-set-aside portion.
Negotiations will be conducted with the concern that sub-
mitted the lowest responsive offer on the non-set-aside
portion. If the negotiations are not successful or if only part
of the set-aside portion is awarded to that concern, negotia-
tions will be conducted with the concern that submitted the
second-lowest responsive offer on the non-set-aside portion.
This process will continue until a contract or contracts are
awarded for the entire set-aside portion.

(5) The Government reserves the right to not consider
token offers or offers designed to secure an unfair advantage
over other offerors eligible for the set-aside portion.

(c) Agreement. For the set-aside portion of the acquisi-
tion, asmall business concern submitting an offer in its own
name agrees to furnish, in performing the contract, only end
items manufactured or produced by small business concerns
in the United States. The term “United States’ includes its
territories and possessions, the Commonwealth of Puerto
Rico, the trust territory of the Pacific Islands, and the
Digtrict of Columbia. If this procurement is processed
under simplified acquisition procedures and the total
amount of this contract does not exceed $25,000, a small
business concern may furnish the product of any domestic
firm. This paragraph does not apply in connection with
construction or service contracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-8 Utilization of Small, Small Disadvantaged
and Women-Owned Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL, SMALL DISADVANTAGED AND
WOMEN-OWNED SMALL BusiNEss CONCERNS (JAN 1999)

(a) It is the policy of the United States that small
business concerns, small business concerns owned and con-
trolled by socially and economically disadvantaged
individuals and small business concerns owned and con-

trolled by women shall have the maximum practicable
opportunity to participate in performing contracts let by any
Federal agency, including contracts and subcontracts for
subsystems, assemblies, components, and related services
for major systems. It is further the policy of the United
States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business concerns,
small business concerns owned and controlled by socially
and economically disadvantaged individuals and small busi-
ness concerns owned and controlled by women.

(b) The Contractor hereby agrees to carry out this policy
in the awarding of subcontracts to the fullest extent consis-
tent with efficient contract performance. The Contractor
further agreesto cooperate in any studies or surveys as may
be conducted by the United States Small Business
Administration or the awarding agency of the United States
as may be necessary to determine the extent of the
Contractor’s compliance with this clause.

(c) Asused in this contract, the term “small business con-
cern” shall mean a small business as defined pursuant to
section 3 of the Small BusinessAct and relevant regulations
promulgated pursuant thereto. The term “small business
concern owned and controlled by socially and economically
disadvantaged individuals’ means an offeror that repre-
sents, as part of its offer, that—

(1) It is a smal business under the size standard
applicable to the acquisition;

(2) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR 124,
Subpart B;

(3) No materia change in disadvantaged ownership
and control has occurred since its certification;

(4) Where the concern is owned by one or more indi-
viduals, the net worth of each individual upon whom the
certification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(5) It islisted, on the date of its representation, on the
register of small disadvantaged business concerns main-
tained by the Small Business Administration.

(d) The term “small business concern owned and con-
trolled by women” shall mean a small business concern—

(1) Whichisat least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women; and

(e) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their sta-
tus as a small business concern, a small business concern
owned and controlled by socially and economically disad-
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vantaged individuals or asmall business concern owned and
controlled by women.

(End of clause)

52.219-9 Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED
SMALL BUSINESS SUBCONTRACTING PLAN (JAN 1999)

(@) This clause does not apply to small business con-
cerns.

(b) Definitions. As used in this clause—

“Commercia item” means a product or service that sat-
isfies the definition of commercial item in section 2.101 of
the Federal Acquisition Regulation.

“Commercia plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fisca year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goas, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Federal Government prime Contractor or subcontractor
calling for supplies or services required for performance of
the contract or subcontract.

(c) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where
applicable, which separately addresses subcontracting with
small business concerns, with small disadvantaged business
concerns and with women-owned small business concerns.
If the offeror is submitting an individual contract plan, the
plan must separately address subcontracting with small
business concerns, small disadvantaged business concerns,
and women-owned small business concerns with a separate
part for the basic contract and separate parts for each option
(if any). The plan shal be included in and made a part of
the resultant contract. The subcontracting plan shall be
negotiated within the time specified by the Contracting
Officer. Failure to submit and negotiate the subcontracting
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plan shall make the offeror ineligible for award of a con-
tract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Gods, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business
concerns, small disadvantaged business concerns and
women-owned small business concerns as subcontractors.
The offeror shall include all subcontracts that contribute to
contract performance, and may include a proportionate
share of products and servicesthat are normally allocated as
indirect costs.

(2) A statement of —

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’s total projected
sales, expressed in dollars, and the total value of projected
subcontracts to support the sales for a commercial plan;

(i) Total dollars planned to be subcontracted to
small business concerns;

(i) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and

(iv) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of suppliesand
services to be subcontracted, and an identification of the
types planned for subcontracting to—

(i) Small business concerns,

(i) Small disadvantaged business concerns, and

(iiil) Women-owned small business concerns.

(4) A description of the method used to develop the
subcontracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sourcesfor solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Assistance
Network (PRONET) of the Small Business Administration
(SBA), the list of certified small disadvantaged business
concerns of the SBA, the National Minority Purchasing
Council Vendor Information Service, the Research and
Information Division of the Minority Business
Development Agency in the Department of Commerce, or
small, small disadvantaged, and women-owned small busi-
ness trade associations). A firm may rely on theinformation
contained in PRONET as an accurate representation of a
concern’'s size and ownership characteristics for the pur-
poses of maintaining a small and women-owned small
business source list. A firm shall rely on the information
contained in SBA's list of small disadvantaged business
concerns as an accurate representation of a concern’s size
and ownership characteristics for the purposes of maintain-
ing a small disadvantaged business source list. Use of
PRONET and/or the SBA list of small disadvantaged busi-
ness concerns as its source lists does not relieve afirm of its
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responsibilities (e.g., outreach, assistance, counseling, pub-
licizing subcontracting opportunities) in this clause.

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with—

(i) Small business concerns;

(i) Small disadvantaged business concerns; and

(iii) Women-owned small business concerns.

(7) The name of the individua employed by the
offeror who will administer the offeror's subcontracting pro-
gram, and a description of the duties of the individual.

(8) A description of the efforts the offeror will make
to assure that small, small disadvantaged and women-
owned small business concerns have an equitable
opportunity to compete for subcontracts.

(9) Assurances that the offeror will include the clause
in this contract entitled “Utilization of Small, Small
Disadvantaged and Women-Owned Small Business
Concerns’ in all subcontracts that offer further subcontract-
ing opportunities, and that the offeror will require al
subcontractors (except small business concerns) that receive
subcontracts in excess of $500,000 ($1,000,000 for con-
struction of any public facility) to adopt a subcontracting
plan that complies with the requirements of this clause.

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(i) Submit periodic reports so that the
Government can determine the extent of compliance by the
offeror with the subcontracting plan;

(iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and/or SF
295, Summary Subcontract Report, in accordance with the
instructions on the forms or as provided in agency regula
tions and in paragraph (j) of this clause; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295.

(12) A description of the types of records that will be
maintained concerning procedures that have been adopted
to comply with the requirements and goals in the plan,
including establishing source lists; and a description of the
offeror’s efforts to locate small, small disadvantaged and
women-owned small business concerns and award subcon-
tracts to them. The records shal include at least the
following (on a plant-wide or company-wide basis, unless
otherwise indicated):

(i) Sourcelists (e.g., PASS), guides, and other data
that identify small, small disadvantaged and women-owned
small business concerns.

(i) Organizations contacted in an attempt to locate
sources that are small, small disadvantaged or women-
owned small business concerns.

(iii) Records on each subcontract solicitation

resulting in an award of more than $100,000, indicating—

(A) Whether small business concerns were
solicited and if not, why not;

(B) Whether small disadvantaged business con-
cerns were solicited and if not, why not;

(C) Whether women-owned small business con-
cerns were solicited and if not, why not; and

(D) If applicable, the reason award was not
made to a small business concern.

(iv) Records of any outreach efforts to contact—

(A) Trade associations;

(B) Business development organizations; and

(C) Conferences and trade fairs to locate small,
small disadvantaged and women-owned small business
SOUrces.

(v) Records of internal guidance and encourage-
ment provided to buyers through—

(A) Workshops, seminars, training, etc., and
(B) Monitoring performance to evaluate com-
pliance with the program'’s requirements.

(vi) On a contract-by-contract basis, records to
support award data submitted by the offeror to the
Government, including the name, address, and business size
of each subcontractor. Contractors having commercial
plans need not comply with this requirement.

(e) In order to effectively implement this plan to the
extent consistent with efficient contract performance, the
Contractor shall perform the following functions:

(1) Assist small, small disadvantaged and women-
owned small business concerns by arranging solicitations,
time for the preparation of bids, quantities, specifications,
and delivery schedules so asto facilitate the participation by
such concerns. Where the Contractor’s lists of potential
small, small disadvantaged and women-owned small busi-
ness subcontractors are excessively long, reasonable effort
shall be made to give al such small business concerns an
opportunity to compete over a period of time.

(2) Provide adequate and timely consideration of the
potentialities of small, small disadvantaged and women-
owned small business concerns in all "make-or-buy"
decisions.

(3) Counsel and discuss subcontracting opportunities
with representatives of small, small disadvantaged and
women-owned small business firms.

(4) Provide notice to subcontractors concerning
penalties and remedies for misrepresentations of business
status as small, small disadvantaged or women-owned small
business for the purpose of obtaining a subcontract that isto
be included as part or al of a goa contained in the
Contractor's subcontracting plan.

(f) A master plan on a plant or division-wide basis that
contains all the elements required by paragraph (d) of this
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clause, except goals, may be incorporated by reference as a
part of the subcontracting plan required of the offeror by
this clause; provided—

(1) The master plan has been approved;

(2) The offeror ensures that the master plan is updated
as necessary and provides copies of the approved master
plan, including evidence of its approval, to the Contracting
Officer; and

(3) Gods and any deviations from the master plan
deemed necessary by the Contracting Officer to satisfy the
requirements of this contract are set forth in the individual
subcontracting plan.

(g) A commercial plan is the preferred type of subcon-
tracting plan for contractors furnishing commercial items.
The commercia plan shall relate to the offeror’s planned
subcontracting generally, for both commercia and
Government business, rather than solely to the Government
contract. Commercia plans are also preferred for subcon-
tractors that provide commercial items under a prime
contract, whether or not the prime contractor is supplying a
commercia item.

(h) Prior compliance of the offeror with other such sub-
contracting plans under previous contracts will be
considered by the Contracting Officer in determining the
responsibility of the offeror for award of the contract.

(i) Thefailure of the Contractor or subcontractor to com-
ply in good faith with—

(1) The clause of this contract entitled “ Utilization Of
Small, Small Disadvantaged and Women-Owned Small
Business Concerns;” or

(2) An approved plan required by this clause, shall be
amaterial breach of the contract.

() The Contractor shall submit the following reports:

(1) Sandard Form 294, Subcontracting Report for
Individual Contracts. This report shall be submitted to the
Contracting Officer semiannually and at contract comple-
tion. The report covers subcontract award data related to
this contract. This report is not required for commercial
plans.

(2) Sandard Form 295, Summary Subcontract
Report. This report encompasses all the contracts with the
awarding agency. It must be submitted semi-annually for
contracts with the Department of Defense and annually for
contracts with civilian agencies. If the reporting activity is
covered by a commercial plan, the reporting activity must
report annually all subcontract awards under that plan. All
reports submitted at the close of each fiscal year (both indi-
vidual and commercia plans) shall include a breakout, in
the Contractor’s format, of subcontract awards, in whole
dollars, to small disadvantaged business concerns by
Standard Industrial Classification (SIC) Mgor Group. For a
commercial plan, the Contractor may obtain from each of its
subcontractors a predominant SIC Major Group and report
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all awards to that subcontractor under its predominant SIC
Major Group.

(End of clause)

Alternate | (Oct 1995). When contracting by sealed bid-
ding rather than by negotiation, substitute the following
paragraph (c) for paragraph (c) of the basic clause:

(¢) The apparent low bidder, upon request by the
Contracting Officer, shall submit a subcontracting plan,
where applicable, which separately addresses subcontract-
ing with small business concerns, with small disadvantaged
business concerns and with women-owned small business
concerns. If the bidder is submitting an individual contract
plan, the plan must separately address subcontracting with
small business concerns, small disadvantaged business con-
cerns and women-owned small business concerns, with a
separate part for the basic contract and separate parts for
each option (if any). The plan shall beincluded in and made
a part of the resultant contract. The subcontracting plan
shall be submitted within the time specified by the
Contracting Officer. Failure to submit the subcontracting
plan shall make the bidder ineligible for the award of a con-
tract.

Alternate Il (Mar 1996). As prescribed in 19.708(b)(1),
substitute the following paragraph (c) for paragraph (c) of
the basic clause:

(c) Proposals submitted in response to this solicitation
shall include a subcontracting plan, which separately
addresses subcontracting with small business concerns,
small disadvantaged business concerns and women-owned
small business concerns. If the offeror is submitting an
individual contract plan, the plan must separately address
subcontracting with small business concerns, small disad-
vantaged business concerns and women-owned small
business concerns with a separate part for the basic contract
and separate parts for each option (if any). The plan shall
beincluded in and made a part of the resultant contract. The
subcontracting plan shall be negotiated within the time
specified by the Contracting Officer. Failure to submit and
negotiate a subcontracting plan shall make the offeror inel-
igible for award of a contract.

52.219-10 Incentive Subcontracting Program.
As prescribed in 19.708(c)(1), insert the following
clause:

INCENTIVE SUBCONTRACTING PROGRAM (JAN 1999)

(a) Of the total dollars it plans to spend under subcon-
tracts, the Contractor has committed itself in its
subcontracting plan to try to award a certain percentage to
small business concerns, a certain percentage to small dis-
advantaged business concerns, and a certain percentage to
women-owned small business concerns.
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(b) If the Contractor exceeds its subcontracting goals for
small business concerns and women-owned small business
concerns in performing this contract, it will receive

[insert the appropriate number between 0 and
10] percent of the dollarsin excess of each goal in the plan,
unless the Contracting Officer determines that the excess
was not due to the Contractor’s efforts (e.g., a subcontractor
cost overrun caused the actual subcontract amount to
exceed that estimated in the subcontracting plan, or the
award of subcontracts that had been planned but had not
been disclosed in the subcontracting plan during contract
negotiations). Determinations made under this paragraph
are not subject to the Disputes clause.

(c) If thisis a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract
may not exceed the limitations in 15.404-4 of the Federal
Acquisition Regulation.

(End of clause)

52.219-11 Special 8(a) Contract Conditions.
As prescribed in 19.811-3(a), insert the following clause:

SpeciAL 8(a) CoNTRACT ConDITIONS (FeB 1990)

The Small Business Administration (SBA) agrees to the
following:

(a) To furnish the supplies or services set forth in this
contract according to the specifications and the terms and
conditions hereof by subcontracting with an eligible con-
cern pursuant to the provisions of section 8(a) of the Small
Business Act, as amended (15 U.S.C. 637(a)).

(b) That in the event SBA does not award a subcontract
for al or apart of the work hereunder, this contract may be
terminated either in whole or in part without cost to either
party.

(c) Except for novation agreements and advance pay-
ments, delegate to the [insert name of
contracting agency] the responsibility for administering the
subcontract to be awarded hereunder with complete author-
ity to take any action on behalf of the Government under the
terms and conditions of the subcontract; provided, however,
that the [insert name of contracting agency]
shall give advance notice to the SBA before it issues a fina
notice terminating the right of a subcontractor to proceed
with further performance, either in whole or in part, under
the subcontract for default or for the convenience of the
Government.

(d) That payments to be made under any subcontract
awarded under this contract will be made directly to the sub-
contractor by the [insert name of contracting
agency].

(e) That the subcontractor awarded a subcontract hereun-
der shall have the right of appeal from decisions of the
Contracting Officer cognizable under the “ Disputes’ clause
of said subcontract.

(f) To notify the [insert name of contracting
agency] Contracting Officer immediately upon notification
by the subcontractor that the owner or owners upon whom
8(a) eligibility was based plan to relinquish ownership or
control of the concern.

(End of clause)

52.219-12 Special 8(a) Subcontract Conditions.
Asprescribed in 19.811-3(b), insert the following clause:

SPecIAL 8(A) SUBCONTRACT ConDITIONS (FEB 1990)

(& The Small Business Administration (SBA) has
entered into Contract No. [insert number of con-
tract] with the [insert name of contracting
agency] to furnish the supplies or services as described
therein. A copy of the contract is attached hereto and made
a part hereof.

(b) The [insert name of subcontractor],
hereafter referred to as the subcontractor, agrees and
acknowledges as follows:

(1) That it will, for and on behalf of the SBA, fulfill
and perform all of the requirements of Contract No.

[insert number of contract] for the consideration stated
therein and that it has read and is familiar with each and
every part of the contract.

(2) That the SBA has delegated responsibility, except
for novation agreements and advance payments, for the
administration of this subcontract to the [insert
name of contracting agency] with complete authority to
take any action on behalf of the Government under the
terms and conditions of this subcontract.

(3) That it will not subcontract the performance of any
of the requirements of this subcontract to any lower tier
subcontractor without the prior written approval of the SBA
and the designated Contracting Officer of the
[insert name of contracting agency].

(4) That it will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(c) Payments, including any progress payments under
this subcontract, will be made directly to the subcontractor
by the [insert name of contracting agencyl].

(End of clause)
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52.210-13 [Reserved]

52.219-14 Limitations on Subcontracting.
As prescribed in 19.508(e), insert the following clause:

LIMITATIONS ON SUBCONTRACTING (DEC 1996)

(a) This clause does not apply to the unrestricted portion
of apartial set-aside.

(b) By submission of an offer and execution of a con-
tract, the Offeror/Contractor agrees that in performance of
the contract in the case of a contract for—

(1) Services (except construction). At least 50 percent
of the cost of contract performance incurred for personnel
shall be expended for employees of the concern.

(2) Supplies (other than procurement from a nonman-
ufacturer of such supplies). The concern shall perform
work for at least 50 percent of the cost of manufacturing the
supplies, not including the cost of materials.

(3) General construction. The concern will perform
at least 15 percent of the cost of the contract, not including
the cost of materials, with its own employees.

(4) Construction by special trade contractors. The
concern will perform at least 25 percent of the cost of the
contract, not including the cost of materials, with its own
employees.

(End of clause)

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.
As prescribed in 19.708(b)(2), insert the following
clause:

LIQUIDATED DAMAGES—SUBCONTRACTING PLAN (AuG 1998)

(a) “Failure to make a good faith effort to comply with
the subcontracting plan”, as used in this clause, means a
willful or intentional failure to perform in accordance with
the requirements of the subcontracting plan approved under
the clause in this contract entitted “Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan,” or willful or intentional action to
frustrate the plan.

(b) Performance shall be measured by applying the per-
centage goals to the total actual subcontracting dollars or, if
acommercia planisinvolved, to the pro rata share of actual
subcontracting dollars attributable to Government contracts
covered by the commercia plan. If, a contract completion
or, in the case of a commercial plan, at the close of the fis-
cal year for which the plan is applicable, the Contractor has
failed to meet its subcontracting goals and the Contracting
Officer decides in accordance with paragraph (c) of this
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clause that the Contractor failed to make a good faith effort
to comply with its subcontracting plan, established in accor-
dance with the clause in this contract entitled “ Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan,” the Contractor shall pay the
Government liquidated damages in an amount stated. The
amount of probable damages attributable to the Contractor’s
failure to comply shall be an amount equal to the actual dol-
lar amount by which the Contractor failed to achieve each
subcontract goal.

(c) Before the Contracting Officer makes afinal decision
that the Contractor hasfailed to make such good faith effort,
the Contracting Officer shall give the Contractor written
notice specifying the failure and permitting the Contractor
to demonstrate what good faith efforts have been made and
to discuss the matter. Failure to respond to the notice may
be taken as an admission that no valid explanation exists. If,
after consideration of all the pertinent data, the Contracting
Officer finds that the Contractor failed to make a good faith
effort to comply with the subcontracting plan, the
Contracting Officer shall issue afinal decision to that effect
and require that the Contractor pay the Government liqui-
dated damages as provided in paragraph (b) of this clause.

(d) With respect to commercial plans, the Contracting
Officer who approved the plan will perform the functions of
the Contracting Officer under this clause on behalf of all
agencies with contracts covered by the commercial plan.

(e) The Contractor shall have the right of appeal, under
the clause in this contract entitled, Disputes, from any final
decision of the Contracting Officer.

(f) Liquidated damages shall be in addition to any other
remedies that the Government may have.

(End of clause)

52.219-17 Section 8(a) Award.
As prescribed in 19.811-3(c), insert the following clause:

SecTion 8(A) AwARD (DEC 1996)

(8 By execution of a contract, the Small Business
Administration (SBA) agrees to the following:

(1) To furnish the supplies or services set forth in the
contract according to the specifications and the terms and
conditions by subcontracting with the Offeror who has been
determined an eligible concern pursuant to the provisions of
section 8(a) of the Small Business Act, as amended (15
U.S.C. 637(a)).

(2) Except for novation agreements and advance pay-
ments, delegates to the [insert name of contracting
activity] the responsibility for administering the contract
with complete authority to take any action on behalf of the
Government under the terms and conditions of the contract;
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provided, however that the contracting agency shall give
advance notice to the SBA before it issues afinal notice ter-
minating the right of the subcontractor to proceed with
further performance, either in whole or in part, under the
contract.

(3) That payments to be made under the contract will
be made directly to the subcontractor by the contracting
activity.

(4) To notify the [insert name of con-
tracting agency] Contracting Officer immediately upon
notification by the subcontractor that the owner or owners
upon whom 8(a) digibility was based plan to relinquish
ownership or control of the concern.

(5) That the subcontractor awarded a subcontract
hereunder shall have the right of appeal from decisions of
the cognizant Contracting Officer under the “Disputes’
clause of the subcontract.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and perform
all of the requirements of the contract.

(c) The offeror/subcontractor agrees that it will not sub-
contract the performance of any of the requirements of this
subcontract to any lower tier subcontractor without the prior
written approval of the SBA and the cognizant Contracting
Officer of the [insert name of contracting

agency].
(End of clause)

52.219-18 Notification of Competition Limited to
Eligible 8(a) Concerns.
As prescribed in 19.811-3(d), insert the following clause:

NoTIFICATION OF COMPETITION LIMITED TO ELIGIBLE 8(A)
CONCERNS (JAN 1997)

(a) Offers are solicited only from small business con-
cerns expressly certified by the Small Business
Administration (SBA) for participation in the SBA's 8(a)
Program and which meet the following criteria at the time
of submission of offer—

(1) SICcode ___* is specificaly included in the
Offeror's approved business plan;

(2) The Offeror is in conformance with the 8(a) sup-
port limitation set forth in its approved business plan; and

(3) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets all of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-

contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submit-
ting an offer in its own name agrees to furnish, in
performing the contract, only end items manufactured or
produced by small business concernsin the United States.
The term “United States” includes its territories and pos-
sessions, the Commonwealth of Puerto Rico, the trust
territory of the Pacific Islands, and the District of
Columbia. If this procurement is processed under simpli-
fied acquisition procedures and the total amount of this
contract does not exceed $25,000, a small business con-
cern may furnish the product of any domestic firm. This
subparagraph does not apply in connection with construc-
tion or service contracts.

(2) The [insert name of SBA's con-
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer al or part of its stock or other ownership interest to
any other party.

(End of clause)

[*Insert SC code assigned to the acquisition by the
contracting activity.]

Alternate | (Nov 1989). If the competition isto be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business plan is on thefile
and serviced by [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate 1l (Dec 1996). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.

Asprescribed in 19.1007(a), insert the following provision:

SMALL BusiNESS CONCERN REPRESENTATION FOR THE SMALL
BusiNEss COMPETITIVENESS DEMONSTRATION PROGRAM
(JaN 1997)

(a) Definition. “Emerging small business’ as used in this
solicitation, means a small business concern whose size is
no greater than 50 percent of the numerical size standard

(FAC 97-07) 52-103
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applicable to the standard industrial classification code
assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror []
is, [1isnot an emerging small business.

(c) [Complete only if the Offeror is a small business or
an emerging small business, indicating its size range]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSS REVENUES

_____50o0r fewer ____ $1 million or less
51 -100 ____$1,000,001 - $2 million
_101-250 ____$2,000,001 - $3.5 million
_ 251-500 __ $3,500,001 - $5 million
___ 501-750 ____$5,000,001 - $10 million
_ 751-1,000 ___$10,000,001 - $17 million
___ Over 1,000 ___ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-
sion:;

NoTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JaN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

SMALL BuUsINESS SizE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
COMPETITIVENESS DEMONSTRATION PROGRAM (JAN 1997)

52-104 (FAC 97-07)

[ Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror represents as follows:

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AVG. ANNUAL GROSS REVENUES

_____50o0r fewer ____ $1 million or less

_ 51-100 ____ $1,000,001 - $2 million
_101-250 ____$2,000,001 - $3.5 million
__ 251-500 _ $3,500,001 - $5 million
____ 501-750 ____ $5,000,001 - $10 million
_751-1,000 ___ $10,000,001 - $17 million
___ Over 1,000 __ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.306(b), insert the following provi-
sion:

SMALL DISADVANTAGED BuUSINESS STATUS (OcT 1998)

(a) General. This provision isused to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation. Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.

(b) Representations. (1) General. The offeror repre-
sents, as part of its offer, that it is a small business under the
size standard applicable to this acquisition; and either—

[J (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged
ownership and control has occurred since its certification;

(B) Where the concern is owned by one or
more disadvantaged individuals, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(C) Itislisted, on the date of this representa
tion, on the register of small disadvantaged business
concerns maintained by the Small Business Administration;
or
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[J (ii) It has submitted a completed application to
the Small Business Administration or a Private Certifier to
be certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2) O For Joint Ventures. The offeror represents, as
part of its offer, that it is a joint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of this provision isaccurate for
the small disadvantaged business concern that is participat-
ing in the joint venture. [The offeror shall enter the name
of the small disadvantaged business concern that is partici-
pating in the joint venture: J

(c) Penalties and Remedies. Anyone who misrepresent
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be indigible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

NOTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL
DisADVANTAGED BusiNEss CoNCERNS (OcT 1998)

(a) Definitions. As used in this clause—

“Small disadvantaged business concern” means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to this acquisi-
tion; and either—

(2) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR 124, Subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(ii) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It islisted, on the date of its representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration;

(2) It has submitted a completed application to the
Small BusinessAdministration or aPrivate Certifier to be cer-
tified asa small disadvantaged business concern in accordance
with 13 CFR 124, Subpart B, and a decision on that applica-
tion is pending, and that no material change in disadvantaged
ownership and control has occurred since its application was
submitted. In this case, in order to receive the benefit of a
price evaluation adjustment, an offeror must receive certifica-
tion as a small disadvantaged business concern by the Small
Business Administration prior to contract award; or

(3) Is a joint venture as defined in 13 CFR
124.1002(f).

“Historically black college or university” means an ingtitu-
tion determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, the term also
includes any nonprofit research ingtitution that was an integral
part of such acollege or university before November 14, 1986.

“Minority institution” means an institution of higher
education meeting the regquirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for purposes of this clause, includes a Hispanic-serv-
ing ingtitution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059¢c(b)(1)).

“United States” means the United States, its territories
and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pacific 1slands, and the District
of Columbia.

(b) Evaluation adjustment. (1) Offers will be evaluated
by adding a factor of
[percentage to be inserted by the contracting officer] per-
cent to the price of al offers, except—

(i) Offersfrom small disadvantaged business con-
cerns that have not waived the adjustment;

(i) For DOD, NASA, and Coast Guard acquisi-
tions, otherwise successful offers from historically black
colleges or universities or minority institutions;

(iii) Otherwise successful offers of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FAR));

(iv) Otherwise successful offers where applica-
tion of the factor would be inconsistent with a
Memorandum of Understanding or other international
agreement with a foreign government; and

(v) For DOD acquisitions, otherwise successful
offers of qualifying country end products (see sections
225.000-70 and 252.225-7001 of the Defense FAR
Supplement).

(2) The factor shall be applied on aline item basis or
to any group of items on which award may be made. Other
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evaluation factors described in the solicitation shall be
applied before application of the factor. The factor may not
be applied if using the adjustment would cause the contract
award to be made at a price that exceeds the fair market
price by more than the factor in paragraph (b)(1) of this
clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for evalu-
ation purposes. The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

Offeror elects to waive the adjustment.

(d) Agreements. (1) A small disadvantaged business con-
cern, that did not waive the adjustment, agrees that in
performance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;

(if) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(iii) General construction, at least 15 percent of
the cost of the contract, excluding the cost of materials, will
be performed by employees of the concern; or

(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the
cost of materias, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name agrees to furnish in performing
this contract only end items manufactured or produced by
small disadvantaged business concernsin the United States.
This paragraph does not apply in connection with construc-
tion or service contracts.

(End of clause)

Alternate | (Oct 1998). As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2)
of the basic clause:

(2) A small disadvantaged business concern submitting

an offer inits own name agrees to furnish in performing this

contract only end items manufactured or produced by small

business concernsin the United States. This paragraph does
not apply in connection with construction or service con-
tracts.

52.219-24 Small Disadvantaged Business Participation
Program—Tar gets.
As prescribed in 19.1204(a), insert a provision substan-
tially the same as the following:

52-104.2

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—TARGETS (JAN 1999)

(a) This solicitation contains a source selection factor or
subfactor related to the participation of small disadvantaged
business (SDB) concerns in the contract. Credit under that
evaluation factor or subfactor is not available to an SDB
concern that qualifies for a price evaluation adjustment
under the clause at FAR 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns, unless the SDB concern specifically waives the
price evaluation adjustment.

(b) In order to receive credit under the source selection
factor or subfactor, the offeror must provide, with its
offer, targets, expressed as dollars and percentages of
total contract value, for SDB participation in any of the
Standard Industrial Classification (SIC) Major Groups as
determined by the Department of Commerce. The targets
may provide for participation by a prime contractor, joint
venture partner, teaming arrangement member, or subcon-
tractor; however, the targets for subcontractors must be
listed separately.

(End of provision)

52.219-25 Small Disadvantaged Business Participation
Program-Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DISADVANTAGED BUSINESS  PARTICIPATION
PROGRAM—DISADVANTAGED STATUS AND REPORTING
(JaN 1999)

(a) Disadvantaged status for joint venture partners,
team members, and subcontractors. This clause addresses
disadvantaged status for joint venture partners, teaming
arrangement members, and subcontractors and is applica-
ble if this contract contains small disadvantaged business
(SDB) participation targets. The Contractor shall obtain
representations of small disadvantaged status from joint
venture partners, teaming arrangement members, and sub-
contractors through use of a provision substantially the
same as paragraph (b)(1)(i) of the provision a FAR
52.219-22, Small Disadvantaged Business Status. The
Contractor shall confirm that a joint venture partner, team
member, or subcontractor representing itself as a small
disadvantaged business concern is included in the SBA's
on-line list of SDBs at http://www.sba.gov or by contact-
ing the SBA’s Office of Small Disadvantaged Business
Certification and Eligibility.

(b) Reporting requirement. If this contract contains SDB
participation targets, the Contractor shall report on the par-
ticipation of SDB concerns at contract completion, or as
otherwise provided in this contract. Reporting may be on
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Optional Form 312, Small Disadvantaged Business
Participation Report, or in the Contractor’s own format pro-
viding the same information. This report is required for
each contract containing SDB participation targets. If this
contract contains an individual Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting Plan,
reports may be submitted with the final Subcontracting
Report for Individual Contracts (Standard Form 294) at the
completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially
the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—INCENTIVE SUBCONTRACTING (JAN 1999)

(a) Of the total dollars it plans to spend under subcon-
tracts, the Contractor has committed itself in its offer to try
to award a certain amount to small disadvantaged business

concerns in the Standard Industrial Classification (SIC)
Magjor Groups as determined by the Department of
Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concernsin
the authorized SIC Major Groups, it will receive

[Contracting Officer to insert the appro-

priate number between 0 and 10] percent of the dollarsin

excess of the monetary target, unless the Contracting
Officer determines that the excess was not due to the
Contractor’s efforts (e.g., a subcontractor cost overrun
caused the actual subcontract amount to exceed that esti-
mated in the offer, or the excess was caused by the award of
subcontracts that had been planned but had not been dis-
closed in the offer during contract negotiations).
Determinations made under this paragraph are not subject to
the Disputes clause of this contract.

(c) If this is a cost-plus-fixed-fee contract, the sum of
the fixed fee and the incentive fee earned under this con-
tract may not exceed the limitations in subsection
15.404-4 of the Federal Acquisition Regulation.

(End of clause)

[The next pageis 52-105.]

52-104.3
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53.302-90 Optional Form 90, Release of Lien on Real SF 1407 Preaward Survey of Prospective Contractor—
Property. Financial Capability
53.302-91 Optlonal Form 91, Release of Personal SF 1408 Preaward Survey of ﬁospective Contractor—
Property from Escrow. Accounting System
53.302-307 Cor_1tr_act_ Award. _ SF 1414 Consent of Surety
53.302-308 As\(zzlélcjliﬁli(c)): and Offer—Neggtiated SF 1415 Consent of Surety and Increase of Penalty
53.302-309 Amendment of Solicitation. SF 1416 Payment Bond for Other Than Construction
53.302-312 Optional Form 312, Small Disadvantaged Contracts ,
Business Participation Report. SF 1418 Performance Bond for Other Than Construction
53.302-336 Optional Form 336, Continuation Sheet. Contracts
53.302-347 Optional Form 347, Order for Supplies or SF 1423 Inventory Verification Survey
Services. SF 1424 Inventory Disposal Report
53.302-348 Optional Form 348, Order for Supplies or SF 1426 Inventory Schedule A (Metalsin Mill Product
Services Schedule—Continuation. Form)
53.302-1419 Optional Form 1419, Abstract of Offers— SF 1427  Inventory Schedule A—Continuation Sheet (Metals
Construction. in Mill Product Form)
53.:302-1419A ggggfa'ngrzmci‘:ﬁA&A:féf‘e;f Offers— SF1428  Inventory Schedule B
uction, inuati . L
53.303-DD-254  Department of Defense DD Form 254, SF 1429 Inventory Schedule B—Contl.nuatlon Sheet
Contract Security Classification SF 1430 Inventory Schedule C (Work-.ln-Pr.ocess)
Specification. SF 1431 !nventory Schedule C—Continuation Sheet (Work-
53.303-DD-441  Department of Defense DD Form 441, in-Process)
Security Agreement. SF 1432 Inventory Schedule D (Specia Tooling and Special
53.303-WH-347  Department of Labor Form WH-347, Payroll Test Equipment)
(For Contractor's Optional Use). SF 1433 Inventory Schedule D—Continuation Sheet (Special
Tooling and Specia Test Equipment)
Forms Authorized for Local Reproduction SF 1434 Termination Inventory Schedule E (Short Form For
SFLLL Disclosure of Lobbying Activities Use With SF 1438 Only)
SFLLL-A Disclosure of Lobbying Activities—Continuation SF 1435 Settlement Proposal (Inventory Basis)
Sheet _ SF1436  Settlement Proposal (Total Cost Basis)
SF 18 Request for Quotation SF 1437  Settlement Proposal for Cost-Reimbursement Type
SF 33 Solicitation, Offer and Award Contracts
SF 34 Annual Bid Bond
SE35 Annual Performance Bond SF 1438 Settlement Proposal (Short Form)_
SF 119 Statement of Contingent or Other Fees SF 1439 Sche@ulg of Accoun.tlng Information
SF129  Solicitation Mailing List Application SF1440  Application for Partial Payment
SF273  Reinsurance Agreement for a Miller Act SF 1445  Labor Standards Interview
Performance Bond SF 1449 Solicitation/Contract/Order for Commercia Items
SF 274 Reinsurance Agreement for a Miller Act Payment OF 90 Release of Lien on Rea Property
Bond OF 91 Release of Personal Property from Escrow
SF 275 Reinsurance Agreement in Favor of the United OF 307 Contract Award
States OF 308  Solicitation and Offer—Negotiated Acquisition
SF 279 Federal Procurement Data System (FPDS)— OF 309  Amendment of Solicitation
Individual Contract Action Report OF 312 Small Disadvantaged Business Participation Report. |
SF 281 Federal Procurement Data System (FPDS)— OF 347 Order for Supplies or Services
Summary Contract Action Report ($25,000 or Less)
SF 294 Subcontracting Report for Individual Contracts
SF 295 Summary Subcontract Report 53.000 Scope of part.
SF 1403  Preaward Survey of Prospective Contractor This part—
(General) (@) Prescribes standard forms (SF's) and references
SF 1404 Preaward Survey of Prospective Contractor— optional forms (OF's) and agency-prescribed forms for use
Technical in acquisition;
SF 1405  Preaward Survey of Prospective Contractor— ; . . .
Production (b) Contains requirements and information generally
SF 1406  Preaward Survey of Prospective Contractor— applicable to the forms; and

Quality Assurance

(c) lustrates the forms.
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53.001 Definitions.

“Exception,” as used in this part, means an approved
departure from the established design, content, printing
specifications, or conditions for use of any standard form.

Subpart 53.1—General

53.100 Scope of subpart.
This subpart contains requirements and information gen-
eraly applicable to the forms prescribed in this regulation.

53.101 Requirementsfor use of forms.

The requirements for use of the forms prescribed or ref-
erenced in this part are contained in Parts 1 through 52,
where the subject matter applicable to each form is
addressed. The specific location of each requirement is
identified in Subpart 53.2.

53.102 Current editions.

The form prescriptions in Subpart 53.2 and the illustra-
tions in Subpart 53.3 contain current edition dates.
Contracting officers shall use the current editions unless
otherwise authorized under this regulation.

53.103 Exceptions.

Agencies shall not—

(a) Alter astandard form prescribed by this regulation; or

(b) Use for the same purpose any form other than the
standard form prescribed by this regulation without receiv-
ing in advance an exception to the form.

53.104 Overprinting.

Standard and optional forms (obtained as required by
53.107) may be overprinted with names, addresses, and
other uniform entries that are consistent with the purpose of
the form and that do not ater the form in any way.
Exception approval for overprinting is not needed.

53.105 Computer generation.

(a) Agencies may computer-generate the Standard and
Optional Forms prescribed in the FAR without exception
approval (see 53.103), provided—

() The form isin an electronic format that complies
with Federa Information Processing Standard Number 161;
or

(2) There is no change to the name, content, or
sequence of the data elements, and the form carries the
Standard or Optional Form number and edition date.

(b) The forms prescribed by this Part may be computer
generated by the public. Unless prohibited by agency regu-
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lations, forms prescribed by agency FAR supplements may
also be computer generated by the public. Computer gener-
ated forms shall either comply with Federal Information
Processing Standard Number 161 or shall retain the name,
content, or sequence of the data elements, and shall carry
the Standard or Optional Form or agency number and edi-
tion date (see 53.111).

53.106 Special construction and printing.

Contracting offices may request exceptions (see 53.103)
to standard forms for specia construction and printing.
Examples of common exceptions are as follows:

SeeciAL CONSTRUCTION
AND PRINTING

(1) With vertical lines omitted
(for listing of supplies and ser-
vices, unit, etc.);

(2) As reproducible masters;
and/or

(3) In carbon interleaved pads or
sets.

(b) SF's 26, 30, 33, 1447— As die-cut stencils or repro-
ducible masters.

(2) With serial numbers and con-
tracting office name and address;
and/or

(2) On special weight of paper
and with the type of construc-
tion, number of sets per book,
2and number of parts per set as
specified by the contracting offi-
cer. (Executive agencies may
supplement the administrative
instructions on the inside front
cover of the book.)

(1) As die-cut stencils or repro-
ducible masters; and/or

(2) With additional wording as
required by the executive
agency. (However, the sequence
and wording of the items appear-
ing on the prescribed form
should not be altered.

STANDARD FORMS

(d) SF1442— . ........

53.107 Obtaining forms.

(8) Executive agencies shdl obtain standard and optional
forms from the General Services Administration (GSA) by
using GSA Supply Catalog—Office Products (see 41 CFR
101-26.302). Standard forms adapted for computer prepara
tion (see 53.105) or with special construction and printing
(see 53.106) that are not available from GSA may be ordered
directly from the Government Printing Office (GPO).

(b) Contractors and other parties may obtain standard
and optional forms from the Superintendent of Documents,
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(d) SF 1447 (5/88 Ed.), Solicitation/Contract. SF 1447
isprescribed for usein soliciting supplies or services and for
awarding contracts that result from the bids. 1t shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitations and awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e) SF 129 (Rev. 12/96), Solicitation Mailing List
Application. SF 129 is prescribed for use in establishing
and maintaining lists of potential sources, as specified in
14.205-1(d).

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and S- 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and SF
1410 are prescribed for use in recording bids, as specified in
14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate
identification and handling of bids, as specified in
14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336
may be used as a continuation sheet in solicitations, as spec-
ified in 14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.

The following forms are prescribed, as stated in the fol-
lowing paragraphs, for use in contracting by negotiation
(except for construction, architect-engineer services, or
acquisitions made using simplified acquisition procedures):

(8) S 26 (Rev. 4/85), Award/Contract. SF 26, pre-
scribed in 53.214(a), may be used in entering into
negotiated contracts in which the signature of both parties
on a single document is appropriate, as specified in
15.509(b).

(b) S 30 (Rev. 10/83), Amendment of
Solicitation/Modification of Contract. SF 30, prescribed in
53.243, may be used for amending requests for proposals
and for amending requests for information, as specified in
15.210(b).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF
33, prescribed in 53.214(c), may be used in connection with
the solicitation and award of negotiated contracts. Award of
such contracts may be made by either OF 307, SF 33, or SF
26, as specified in 53.214(c) and 15.509. Pending issuance
of a new edition of the form, the reference in “block 1"
should be amended to read “15 CFR 700" and in the
Caution statement of “block 9" revise 52.215-10 to read
52.215-1.

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate
identification and handling of proposals, as specified in
15.210(c).

(e) OF 307 (Rev. 9/97), Contract Award. OF 307 may be
used to award negotiated contracts as specified in 15.509(a).

(f) OF 308 (Rev. 9/97), Solicitation and Offer-
Negotiated Acquisition. OF 308 may be used to support
solicitation of negotiated contracts as specified in 15.210(a).
Award of such contracts may be made by OF 307, as speci-
fied in 15.509(a).

(g) OF 309 (Rev. 9/97), Amendment of Solicitation. OF
309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Types of contracts.

53.216-1 Delivery orders and orders under basic

ordering agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217—53.218 [Reserved]

53.219 Small business programs.

The following standard forms are prescribed for use in
reporting small, small disadvantaged and women-owned
small business subcontracting data, as specified in Part 19:

(& SF 294 (Rev. 8/98), Subcontracting Report for
Individual Contracts. (See 19.704(a)(10).)

(b) SF 295 (Rev. 8/98), Summary Subcontract Report.
(See 19.704(8)(10).) SF 295 is authorized for local repro-
duction and a copy is furnished for this purpose in Part 53
of the loose-leaf edition of the FAR.

(c) OF 312 (1/99), Small Disadvantaged Business
Participation Report. (See Subpart 19.12.)

53.220—53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445,
1446, WH-347).

The following forms are prescribed as stated below, for
use in connection with the application of labor laws:

(8 [Reserved]

(b) SF 99 (DOL), Notice of Award of Contract.

(c) SF 308 (DOL) (5/85 Ed.), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d SF 1093 (GAO) (10/71 Ed.), Schedule of
Withholdings under the Davis-Bacon Act and/or the
Contract Work Hours and Safety Sandards Act. (See
22.406-9(c)(2).)

(e) SF 1413 (Rev. 6/89), Satement and Acknowl edgment.
SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in sub-
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contracts, as specified in 22.406-5. Pending issuance of a
new edition of the form, the “prescribed by” reference at the
bottom right of the form is revised to read “53.222(¢e)”.

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (Rev. 12/96), Labor Sandards Interview.
(See 22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Sandards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223—53.227 [Reserved]

53.228 Bondsand insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(a) SF 24 (Rev. 1/90), Bid Bond. (See 28.106-1.)

(b) SF 25 (Rev. 1/90), Performance Bond. (See
28.106-1(b).)

(c) SF 25-A (Rev. 1/90), Payment Bond. (See
28.106-1(c).)

(d S 25-B (Rev. 10/83), Continuation Sheet (For
Standard Forms 24, 25, and 25-A). (See 28.106-1(c).)

(e) SF 28 (Rev. 1/90), Affidavit of Individual Surety. (See
28.106-1(e) and 28.203(b).)

(f) S 34 (Rev. 1/90), Annual Bid Bond. (See
28.106-1(f).) SF 34 isauthorized for local reproduction and
acopy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

(g9) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35isauthorized for loca reproduction and a
copy isfurnished for this purpose in Part 53 of the |oosel eaf
edition of the FAR.

(h) SF 273 (Rev. 8/90) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).)

(i) SF 274 (Rev. 8/90), Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and 28.202-
1(a)(4).)

() SF 275 (Rev. 8/90), Reinsurance Agreement in Favor
of the United Sates. (See 28.106-1(j) and 28.202-1(a)(4).)

(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction and acopy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(I SF 1415 (Rev. 7/93), Consent of Surety and Increase
of Penalty. (See 28.106-1().) SF 1415 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(m) SF 1416 (Rev. 1/90), Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
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authorized for local reproduction and acopy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(n) SF 1418 (8/96), Performance Bond for Other Than
Construction Contracts. (See 28.106-1(n).)

(0) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(0) and 28.203-5(a).) OF 90 is authorized for
local reproduction and a copy is furnished for this purpose
in Part 53 of the looseleaf edition of the FAR.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is
authorized for local reproduction and acopy isfurnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

53.229 Taxes (SF's 1094, 1094-A).

S 1094 (Rev. 12/96), U.S Tax Exemption Form, and S
1094-A (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF's 1094 and 1094-A are prescribed for use in
establishing exemption from State or local taxes, as speci-
fied in 29.302(b).

53.230—53.231 [Reserved)]

53.232 Contract financing (SF 1443).

S 1443 (10/82), Contractor's Request for Progress
Payment. SF 1443 is prescribed for usein obtaining contrac-
tors requests for progress payments, as specified in 32.503-1.

53.233—52.234 [Reserved]

53.235 Research and development contracting (SF

298).

SF 298 (2/89), Report Documentation Page. SF 298 is
prescribed for use in submitting scientific and technical
reports to contracting officers and to technical information
libraries, as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, alteration, or repair, or
dismantling, demoalition, or removal of improvements.

(8 SF 1417 (Rev. 8/90), Presolicitation Notice
(Congtruction Contract). SF 1417 is prescribed for use in
notifying prospective offerors of solicitations estimated to be
$100,000 or more and may be used if the proposed contract is
estimated to be less than $100,000, as specified in 36.701(a).

(b) SF 1420 (10/83 Ed.), Performance Evaluation—
Construction Contracts. SF 1420 is prescribed for use in
evaluating and reporting on the performance of construction
contractors within approved dollar thresholds and as other-
wise specified in 36.701(e).

(c)—(d) [Reserved]
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SMALL DISADVANTAGED BUSINESS (SDB) OMB No.:9000-0150
PARTICIPATION REPORT Expires: 06/30/2000

Public reporting burden for this collection of information is estimated to average 8.66 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the
collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,
including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC
20405.

TA. CONTRACTOR'S NAME 2. CONTRACT NUMBER

1B. CONTRACTOR'S ADDRESS 3. TOTAL PARTICIPATION OF SDBs IN THE CONTRACT ($)

4. SDB PARTICIPATION AT PRIME CONTRACT LEVEL

A. SIC MAJOR B. DOLLAR AMOUNT C. PERCENTAGE
GROUP

5. BREAKDOWN OF SDB PARTICIPATION AT SUBCONTRACT LEVEL BY SIC MIAJOR GROUP

A. SIC MAJOR GROUP B. DOLLARS C. PERCENT A. SIC MAJOR GROUP B. DOLLARS | C. PERCENT

6. PREPAREDBY

A. NAME OF INDIVIDUAL B. DATE PREPARED
C. TELEPHONE NUMBER D. E-MAIL ADDRESS
AREA CODE NUMBER EXTENSION
— e ——
AUTHORIZED FOR LOCAL REPRODUCTION OPTIONAL FORM 312 (1-99)

Prescribed by GSA/FAR (48 CFR) 53.219(c)
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[Insert OF 312, Small Disadvantaged Business (SDB) Participation Report
(Back)]
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GENERAL INFORMATION INSTRUCTIONS

1. This form collects data on the participation of small disadvantaged business concerns in contracts that contain the clause at FAR
52.219-25, Small Disadvantaged Business Participation Program - Disadvantaged Status and Reporting.

2. Submit this report to the contracting officer. If your organization is required to report subcontracting data under an individual
subcontracting plan, you may attach this report to the final SF 294, Subcontracting Report for Individual Contracts, submitted under
the contract.

3. Report in whole dollars.

SPECIFIC INSTRUCTIONS

Block 3.Report the total dollar amount of participation of small disadvantaged business concerns under the contract cited in Block 2.
Participation may be through subcontracting, teaming arrangement, joint ventures, or as the prime contractor (provided the prime
contractor waived its right to a price evaluation adjustment).

Block 4.Report the participation, if any, by small disadvantaged business concerns in this contract at the prime contract level. All
prime contract dollars must be reported under the SIC code assigned to the prime contract. Report the dollar amount and percentage
of the total contract value.

Block 5.Report, by SIC Major Group, as determined by the Department of Commerce, the participation by small disadvantaged
business concerns in this contract at the subcontract level. Report the dollar amount and percentage of the total contract value.

Block 6.Provide the name, telephone number, and e-mail address of the individual who can answer questions related to this report.

OPTIONAL FORM 312 (1-99) BACK
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collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,
including suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington, DC
20405.

TA. CONTRACTOR'S NAME 2. CONTRACT NUMBER

1B. CONTRACTOR'S ADDRESS 3. TOTAL PARTICIPATION OF SDBs IN THE CONTRACT ($)

4. SDB PARTICIPATION AT PRIME CONTRACT LEVEL

A. SIC MAJOR B. DOLLAR AMOUNT C. PERCENTAGE
GROUP

5. BREAKDOWN OF SDB PARTICIPATION AT SUBCONTRACT LEVEL BY SIC MIAJOR GROUP

A. SIC MAJOR GROUP B. DOLLARS C. PERCENT A. SIC MAJOR GROUP B. DOLLARS | C. PERCENT

6. PREPAREDBY

A. NAME OF INDIVIDUAL B. DATE PREPARED
C. TELEPHONE NUMBER D. E-MAIL ADDRESS
AREA CODE NUMBER EXTENSION
— e ——
AUTHORIZED FOR LOCAL REPRODUCTION OPTIONAL FORM 312 (1-99)
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GENERAL INFORMATION INSTRUCTIONS

1. This form collects data on the participation of small disadvantaged business concerns in contracts that contain the clause at FAR
52.219-25, Small Disadvantaged Business Participation Program - Disadvantaged Status and Reporting.

2. Submit this report to the contracting officer. If your organization is required to report subcontracting data under an individual
subcontracting plan, you may attach this report to the final SF 294, Subcontracting Report for Individual Contracts, submitted under
the contract.

3. Report in whole dollars.

SPECIFIC INSTRUCTIONS

Block 3.Report the total dollar amount of participation of small disadvantaged business concerns under the contract cited in Block 2.
Participation may be through subcontracting, teaming arrangement, joint ventures, or as the prime contractor (provided the prime
contractor waived its right to a price evaluation adjustment).

Block 4.Report the participation, if any, by small disadvantaged business concerns in this contract at the prime contract level. All
prime contract dollars must be reported under the SIC code assigned to the prime contract. Report the dollar amount and percentage
of the total contract value.

Block 5.Report, by SIC Major Group, as determined by the Department of Commerce, the participation by small disadvantaged
business concerns in this contract at the subcontract level. Report the dollar amount and percentage of the total contract value.

Block 6.Provide the name, telephone number, and e-mail address of the individual who can answer questions related to this report.
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